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STATUTORY DECISION-MAKING FOR 
MINISTRY OF FORESTS STAFF 

 
Chapter 1:  Overview: Introducing statutory decision-making 

 
1.0 The purpose of these materials is to provide Ministry of Forests staff with a 

statutory decision-making sourcebook.  This sourcebook has been tailored to the 

mandate and needs of persons exercising statutory power under the Forest Act, 

R.S.B.C. 1996, c. 157, the Range Act, R.S.B.C. 1996, c. 396, the Forest Practices 

Code of British Columbia Act, R.S.B.C. 1996, c. 159, the Forest and Range 

Practices Act, S.B.C. 2003, c. 69, and associated regulations.  The chapters that 

follow aim to outline a principled approach to statutory decision-making that can 

be applied under the existing statutory framework, and under any amendments 

that take place in the months and years to come. 

 
1.1 In its simplest terms, making sound statutory decisions requires integrating good 

judgment about forest management with the key requirements of administrative 

law.   

 
1.2 “Administrative law” is the part of our legal system that defines the powers and 

duties of persons who make statutory decisions.   A sound administrative law 

decision always has three essential characteristics: 

 
• It begins with a clear understanding of what the relevant statute and 

regulations have to say about the decision to be made.   

• It ensures that, where procedural fairness is required, the decision is 

made by methods that are procedurally fair in all the circumstances.   

• It ensures that, where discretion is being exercised, the discretion is 

exercised independently and consistently with the purposes of the 

statutory power being exercised. 

 
1.3 Forestry statutes give government decision-makers significant authority to make a 

variety of decisions affecting those subject to regulation.  Statutory decision-

makers can grant various categories of timber harvesting and grazing rights.  They 
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can suspend or cancel those rights.  They can approve or refuse to approve a 

planning document.  They can exercise various types of investigatory powers to 

ensure that licensees comply with the legislation.  Where there is non-compliance, 

they can, with appropriate authority, issue stop work orders, remediation orders 

and administrative penalties.   

 
1.4 All these powers exist for the compelling public purpose of ensuring sound 

management of Crown forests and Crown range.  At the same time, however, 

these powers – like all government power - can have serious economic and even 

personal consequences for British Columbians.  The exercise of government 

power under forestry statutes can have serious effects on licensees and their 

employees.  This exercise of power can also have serious effects on third parties 

who are affected by forest practices.  

 
1.5 Statutory decision-making is a vast subject area.  But two simple and fundamental 

principles lie at its core.   Every chapter of this sourcebook is a footnote to two 

principles: 

 
• Statutory power must be exercised in accordance with the governing 

legislation: Statutes and regulations don’t give unlimited power and 
discretion.  As a result, the people exercising statutory power must do so 
according to the terms, conditions and purposes of the governing statute 
and regulations if their decisions are to be lawful.    

 
• A decision-maker must be unbiased, procedurally fair and independent: 

Where a citizen may be significantly impacted by a decision, that person is 
entitled to an unbiased decision-maker who will give them notice, hear 
their side of the story and make an independent decision.   

 
1.6 Understanding these principles is part of the job description of every person 

exercising statutory powers under the governing legislation - from the minister, to 

the chief forester, to regional and district managers, to other officials designated 

under the Act.   Understanding them is also critical for staff members who support 

and advise decision-makers, whether it be on the “plan approval” side or the 

“enforcement” side, since decision-makers are and must be assisted by staff to 

carry out their statutory responsibilities.   
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1.7 Because almost all the Ministry’s actions are based on statutory authority, it 

follows that, at one level or another, statutory decision-making principles 

permeate everything the Ministry does.  Proper statutory decision-making requires 

that these principles become part of the Ministry’s culture, from the ground up. 

 
1.8 These materials are only one step in achieving this awareness. Your “advanced” 

statutory decision-making education necessarily arises in practice, as you apply 

these principles to the real life issues that you are called upon to decide in your 

daily work. 
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Chapter 2: Forestry Statutes and Regulations – Your “Constitution” 

“There are three cardinal principles of administrative law:  
Read the statute; Read the statute; Read the statute”  

 
A. The nature of forestry legislation 

 
2.0 As emphasized in Chapter 1, a sound statutory decision always begins with a clear 

understanding of what the relevant statute and regulations have to say about the 

conduct required of those subject to regulation, and about the consequences that 

may flow from a breach of the law.  

 
2.1 The relevant statutes and applicable regulations – referred to collectively as the 

governing legislation – may be thought of, in part, as a rulebook for persons 

subject to regulation.  Whether such legislation is drafted to be “prescriptive” or 

“results-based”, the bottom line is that legislation, by its very nature, outlines 

minimum standards of conduct that must be met by the person subject to the law.  

Understanding legislation almost always requires a good understanding of both 

the governing Act (e.g., the FRPA) and any Regulations made under the Act (e.g., 

the Forest Planning and Practices Regulation). 

 
2.2 Just one example is section 46 of the Forest and Range Practices Act (FRPA), 

which provides that, subject to listed exceptions, a person “must not carry out a 

forest, a range practice or another activity that results in damage to the 

environment.”  Section 46 of the FRPA must, however, be read with s. 3(1) of the 

Forest Planning and Practices Regulation, which defines “damage” in a 

specialized way: 

3(1)  For the purpose of section 46(1) of the Act, “damage” means any of the 
following that fundamentally and adversely alters an ecosystem: 

(a) a landslide, 
(b) a gully process on the Coast, 
(c) a fan destabilization on the Coast, 
(d) soil disturbance, 
(e) the deposit into a stream, wetland or lake of 

(i) a petroleum product, 
(ii) a fluid used to service industrial equipment, or 
(iii) any other similar harmful substance; 

(f)  a debris torrent that enters a fish stream. 
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2.3 To breach section 46 is to potentially expose oneself to all the enforcement 

“artillery” of the statute, including a prosecution or an administrative penalty, a 

stop work order and a remediation order.   Legislative “thou shalt” and “thou shalt 

not” statements to citizens are rife throughout Parts 2-5 of the FRPA. 

 
2.4 But this is only half the picture.  The governing legislation is more than just a 

rulebook for licencees and other persons subject to regulation.  It is also a sort of 

rulebook – a “Constitution” if you will - for those charged with regulating of 

Crown forests. 

 
2.5 Like a Constitution, the governing legislation seeks to simultaneously empower 

and limit the statutory decision-makers that it recognizes. 

 
(i) Powers - Planning 
 
2.6 The governing legislation is empowering in that it spells out the authority that 

Ministry decision-makers may exercise as part of carrying out the legislative 

policy that harvesting is planned and carried out in the public interest.   

 
2.7 On the planning side, an example of decision-making power can be found in 

section 16(1) of FRPA: 

16(1)  The minister must approve a forest stewardship plan or an amendment to a 
forest stewardship plan if the minister: 

(a) determines that the plan or amendment conforms to section 5,  
(b) considers that the plan’s results and strategies are consistent with 

(i) objectives set by government, and 
(ii) other objectives that are established under this Act or the 
regulations and that pertain to all or part of the area subject to the 
plan, and 

(c) considers that the plan is consistent with the timber harvesting rights 
referred to in section 5(2)(b) to which the plan pertains. 

      

2.8 Considerable power and responsibility are granted under s. 16(1).  This is 

underlined by the fact that under the FRPA, the forest stewardship plan is the only 

plan that requires government approval before cutting permits may be applied for 

and harvesting may begin.  The approval decision has significant implications 
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both for the licensee who applies, and for the decision-maker whose legal 

responsibility it is to ensure that the plan meets the requirements of the legislation. 

 
2.9 The nature of this power is such that the minister or his delegate, and no one else, 

has the right to determine whether a plan’s specified results and strategies are 

“consistent” with the objectives and harvesting rights referred to.   The Shorter 

Oxford English Dictionary (1973) defines “consistent” as “agreeing or according 

in substance or form; congruous, compatible”.  A judgment about “consistency” 

therefore empowers the minister or his delegate to make a decision about whether 

a plan’s results and strategies and harvesting rights agree, accord with and are 

compatible with government objectives and harvesting rights.  Such questions 

often have no “black and white” answer.   

 
2.10 This is especially so since the objectives set by government are expressed in 

general language. A significant measure of judgment must be exercised regarding 

how those objectives are to be understood, balanced and applied in any particular 

situation.  See for example ss. 5 and 8 of the Forest Planning and Practices 

Regulation, which set the government’s objectives for soils, and for biodiversity 

within riparian areas: 

5. The objective set by government for soils is, without unduly restricting the 
supply of timber from British Columbia’s forests, to conserve the 
productivity and the hydrologic function of soils. 

 
8. The objective set by government for water, fish, wildlife and biodiversity 

within riparian areas is, without unduly restricting the supply of timber from 
British Columbia’s forests, to conserve, at the landscape level, the water 
quality, fish habitat, wildlife habitat and biodiversity associated with those 
riparian areas. 

 
2.11 Section 13 of the Forest Planning and Practices Regulation states that if a 

licensee is prepared to comply with the default requirements of s. 35 and 47-53, it 

does not have to specify a result or strategy for the objectives in ss. 5 and 8.  

However, several objectives (for example, cultural heritage or wildlife 

conservation where the Ministry of Water, Land and Air Protection identifies a 

species of concern) have no default requirements.   Furthermore, licensees are 

given the option of proposing alternatives to the default requirements that do 
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exist.  If they do so, the decision-maker has the responsibility to determine 

whether to “approve” the alternative as being consistent with government 

objectives.  This task is not made any easier by the fact that, under s. 12 of the 

Regulation, the applicant “may” (not must) consider the factors in the Schedule 

when specifying alternate results and strategies. 

 
2.12 From the above, it is apparent that the exercise of the critical power in section 16 

will raise important questions as to the nature and quality of information required 

before it will be exercised in a licensee’s favour.  On this issue, s. 16(2.1) of the 

FRPA states as follows: 

16(2.1) Before approving a plan or amendment, the minister may require the 
holder of a proposed plan or amendment to submit information that the minister 
reasonably requires in order to determine if the proposed plan conforms to 
subsection (1), or (1.1), whichever is applicable.1 

 

2.13 A decision-maker will often take comfort in the fact that various components of 

the plan have been prepared by a professional, such as a registered professional 

forester (RPF) or a registered professional biologist (RPBio).  It is entirely 

appropriate to give weight to these opinions.  However, in law, these opinions 

cannot bind the decision-maker.  In the absence a legislative requirement making 

those opinions binding, the decision-maker has an obligation to exercise 

independent judgment and satisfy himself or herself that the plan meets the test in 

s. 16. 

 
2.14 Section 16 of the FRPA is only one example of the important planning powers 

given to statutory decision-makers.  There are others, including s. 22.1(4) of 

FPRA, which authorizes the minister to grant an exemption from requirements 

regarding the use of a road for timber harvesting “if satisfied that the person’s use 

of the road will not unnecessarily impact forest resources”.  Once again, a 

                                                 
1   This section must be read with s. 24 of the Forest Planning and Practices Regulation.  Section 24(2) 
states that “The minister may request information under section 16(2.1) of the Act in respect of a result or 
strategy if the information is (a) relevant to the factors in the Schedule that were addressed, if any, (b) 
relevant to any factors that the person addressed that is not a factor listed in the Schedule, and (c) either 
available to the person or in the control or possession of the person. 
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significant measure of authority is inherent in the judgment about whether or not 

road use will “unnecessarily” impact forest resources. 

 
2.15 The significance of the power granted by provisions such as ss. 16(1) and 22.1(4) 

is underlined by the fact that the Courts are very reluctant to second-guess a 

planning or licensing decision falling within the role and specialized expertise of 

the Ministry.   The power given to Ministry decision-makers is underscored by the 

legal principle that if a decision has no legal defect and the decision is not clearly 

arbitrary, the decision effectively begins and ends with the statutory decision-

maker.   

 
2.16 This principle is reflected in WFFPS Woodworkers for Fair Forest Policy Society 

v. British Columbia (Ministry of Forests), 2000 BCSC 1560 (S.C.).  That case 

involved a Society’s attempt, following the 1998 closure of a timber processing 

facility, to challenge (a) a Minister’s decision to enter into a replacement licence 

with Canadian Forest Products for TFL 37, and (b) the Chief Forester’s 

determination of the Allowable Annual Cut for TFL 37.  In the course of 

dismissing the Society’s challenge, the Court stated as follows at paragraphs 7 

and 9: “It is not for this Court to question the wisdom of these decisions, only to 

determine whether the decisions made were legal within the context of the Forest 

Act…. [The Court’s] role is to address the decisions made by the Minister and the 

Chief Forester solely with a view to determining their legality under the Forest 

Act” [emphasis added]. 

 
2.17 This principle was recently reinforced by the British Columbia Court of Appeal in 

Western Canada Wilderness Committee v. British Columbia (Ministry of Forests, 

South Island Forest District), 2003 BCCA 403.  That case concerned a District 

Manager’s decision to approve a portion of forest development plan despite the 

potential impact of an untested harvesting technique on the endangered spotted 

owl.  Section 41(1)(b) of the Forest Practices Code, under which the decision was 

made, provided that the district manager must approve an operational plan if “the 



 9

district manager is satisfied that the plan or amendment will adequately manage 

and conserve the forest resources of the area to which it applies”.   

 
2.18 In dismissing the challenge, the Court made clear that it is not the Court’s role to 

second-guess the district manager’s specialized judgment about whether the FDP 

adequately manages or conserves the relevant forest resources: 

In my view, whether an FDP provides for adequate management and 
conservation of a forest resource is ultimately a fact-driven judgment call which 
the Legislature chose to leave to those working in the field who are familiar with 
the application of the Code and other statutes which govern forest resources and 
their management.  In the event that the decision of a DM is lacking in a rational 
foundation, the courts may be called on to intervene.  (para. 73) 
 

…although Ms. Stern may not have given full effect to the precautionary 
principle, in that she granted approval of Cattermole’s FDP in the face of some 
risk to the spotted owl, I conclude that her decision reflects a degree of caution 
akin to that reflected in the precautionary principle.  Since the precautionary 
principle was not incorporated into the Code, and since I am satisfied that s. 
41(1)(b) does not preclude the approval of an FDP if there is an element of risk to 
a forest resource, I am unable to find that Ms. Stern’s failure to give full effect to 
the precautionary principle renders an otherwise reasonable decision, patently 
unreasonable. (para. 80) 

 
(ii) Powers – compliance and enforcement 
 
2.19 The extensive power that the governing legislation grants Ministry decision-

makers is even more obvious on the “compliance and enforcement” side of the 

Ministry, where decision-makers are given a broad array of investigative and 

enforcement options. 

 
2.20 An official may enter and inspect land and vehicles (FRPA, ss 59, 60).  An 

official may exercise seizure powers (FRPA, s. 67(1)(a)).  An official may issue a 

stop work order (FRPA, s. 66).  By way of enforcement, the minister may order 

remediation (FRPA, s. 74).  The regional manager, district manager or chief 

forester may suspend or cancel harvesting rights (Forest Act, ss. 76(1)(d) and 77).  

In addition to any or all of the above, government can choose between imposing 

an administrative penalty (FPRA, s. 72) or recommending a prosecution (FRPA, 

ss. 87 and 89), either of which carries potentially heavy consequences. 
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(iii) Legal limits on the exercise of power 
 
2.21 While regulatory statutes often confer extensive powers on statutory decision-

makers, this power is not unfettered.  Our democratic system of governance, and 

the rule of law which is upheld by our legal system, reject the idea that any 

statutory power could ever be absolute or unlimited.    

 
(iv) Express limits on statutory power 
 
2.22 Legislation – the work product of the democratic process – frequently places 

express limits, conditions and boundaries on the exercise of power.  If it is found 

that a decision-maker has breached these express limits, conditions or boundaries, 

his or her decision will ordinarily lose its legal legitimacy, and have no binding 

force on the person subject to regulation.  

 
2.23 Statutes impose several types of express limits on statutory decision-makers.   

Some are designed to be very prescriptive.  Provisions of this type tell the 

decision-maker precisely what legislative policy must be followed; they reflect 

the prerogative of legislation to expressly fetter and even remove the ability of 

decision-makers to exercise discretion.    

 
2.24 An example of this type of provision is section 89(1) of the FRPA, which states 

that: “The government may not proceed under this Act with both an offence and 

an administrative penalty for the same contravention.”   Prior to section 89, the 

government was fully within its rights to prosecute a person and issue an 

administrative penalty for the same contravention.  Section 89 is a statutory 

elimination of this choice, and thus forces government to proceed by one route or 

the other. 

 
2.25 Another example is s. 16(1) of FRPA, which states that if a forest development 

plan conforms to section 5 and is consistent with government objectives and 

harvesting rights, there is no remaining discretion - the minister must approve it.   

A similar provision is contained in s. 24(1) of the Forest Planning and Practices 

Regulation, which states that “If, in specifying a result or strategy for an 
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objective, a person satisfies the minister that the person addressed all of the 

factors contained in the Schedule to which the result or strategy relates, the 

minister must not require the person to address other factors.”    See also s. 25 

which states: 

 
25. The minister must not find that a result or strategy is inconsistent with an 

established objective solely on the basis that the result or strategy 
(a) will produce a condition that is outside of the range of natural 

variation that is characteristic of a season, an area or a forest 
resource, 

(b) causes or contributes to an adverse impact on a forest resource, if 
that impact is consistent with the established objective to which the 
result or strategy relates, 

(c) proposes an innovative means of addressing the established 
objective, or 

(d) is based on a factor other than one specified in the Schedule. 
 

 
2.26 Each of the above provisions, and others, is designed to establish and dictate a 

legislative policy to guide the exercise of discretion and therefore affect the 

outcome of that discretion.  Because they are legislated, they are lawful “fetters” 

on the exercise of discretion. 

 
2.27 Other express limits are less concerned with dictating the outcome of decision-

making than with the process by which the decision is made and communicated.  

Legislative conditions of this type - which are usually prominent in respect of 

decisions that have especially significant impacts on individuals – are frequently 

included to minimize the risk that statutory powers are exercised in a way that is 

procedurally unfair, lacking in transparency, or less than fully informed.  The 

FRPA contains several provisions which meet this description, some of which are 

quoted below: 

Fairness 
 

FRPA, s. 71(1)  The minister, after giving a person who is alleged to have 
contravened a provision of the Acts an opportunity to be heard, may determine 
whether the person has contravened the provision. 
 
Government Actions Regulation, s.14: Before taking an action, the minister 
taking the action must provide an opportunity for review and comment to any of 
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the following who may be affected: (a) an agreement  holder, (b) a woodlot 
licence holder, (c) a range agreement holder. 
 
Forest Act, s. 76(3)  Before rights are suspended under subsection (1) or (2), the 
regional manager or district manager must serve a notice on the holder of the 
agreement specifying the reason for the suspension of rights and a date, at least 5 
days after the date of service, on which the suspension takes effect. 
 
Forest Act, s. 76(5)  On request of the holder, the regional manager or district 
manager must allow the holder an opportunity to be heard and must rescind the 
notice if he or she considers that the holder is not subject to subsection (1). 

 
Transparency 

 
16(3)  The minister must give written reasons for refusing to approve a forest 
stewardship plan, a woodlot licence, or an amendment to either. 

 
Fully informed decision-making 
 
FRPA: 71(5)  Before the minister levies an administrative penalty under 
subsection (2), he or she must consider the following: 

(a) previous contraventions of a similar nature by the person; 
(b) the gravity and magnitude of the contravention; 
(c) whether the contravention was repeated or continuous; 
(d) whether the contravention was deliberate; 
(e) any economic benefit derived by the person from the contravention; 
(f) the person’s cooperativeness and efforts to correct the contravention; 
(g) any other considerations that the Lieutenant Governor in Council 

may prescribe. 
 
(v) Implicit limits on the exercise of power 

 
2.28 There are also implicit limits on the exercise of statutory power.  These implicit 

limits - the product of court rulings concerned with ensuring that decision-makers 

comply with the rule of law - will be discussed below.  However, three of the 

most important implicit limits on the exercise of statutory power are as follows: 

 
• Discretion must be exercised in accordance with the lawful purposes of 

the statute.  See for example, Carrier Lumber Ltd. v. British Columbia, 

[1999] B.C.J. No. 1812 (S.C.), where the Court held that the decision to 

suspend and cancel a forest licence was made for the improper purpose of 

implementing an unlawful promise by the Premier to a First Nation that no 
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logging would take place in its traditional territory without its consent.  As 

noted by the Court at paras. 350 and 418: 

While the sincerity of intention and purpose may have applied to the 
Premier and the Crown in their dealing with the First Nations people no 
such sincerity can be seen with respect to the interests of Carrier Lumber. 
There seems to be no recognition or expression during those dealings of 
the fact that the Crown had issued a licence to Carrier, that they had 
approved Carrier's Development Plan, that Carrier had a right to log in 
that area, and that there was no other place for Carrier to go to achieve 
the volume authorized by A20022. 
 
The suspension and subsequent cancellation of Carrier's licence had 
nothing to do with silviculture or security. This was merely the excuse 
identified in the briefing note as the means of diverting attention from the 
fact that both the Ministry of Forests and the Government were prepared 
to sacrifice licences in areas of conflict particularly if the conflict 
involved First Nations people. 

 
• Discretion must be exercised independently, and cannot be fettered by 

policy unless the statute explicitly dictates the policy, or says that policy 

must be followed.  Thus, in Koopman v. Ostergaard, [1995] B.C.J. No. 

1822 (S.C.), the Court set aside a licence to cut that had been issued based 

solely on a Ministry policy to issue such approvals whenever a well 

authorization had been granted under the Petroleum and Natural Gas Act.   

As noted by the Court in Koopman at para. 58: 

 
…I find that [the district manager] failed to exercise his discretion 
properly and make an independent decision within the relevant statutory 
framework.  By erroneously believing that he was bound by Energy’s 
decision, he fettered his discretion, thereby falling into jurisdictional 
error.  There will be an order quashing his decision to issue a Licence to 
Cut. 

 
• Any exercise of statutory power that has a specific impact on an individual 

must be exercised in accordance with common law procedural fairness, 

except (a) in an emergency, or (b) where the statute specifically modifies 

or removes the common law right.  As noted by the Forest Appeals 

Commission in Canadian Forest Products Ltd. v. Government of British 

Columbia, [1998] (App. No. 97-FOR-30) at pp. 5-6, a high standard will 
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have to be met before procedural fairness can be suspended for 

exceptional reasons: 

The Commission finds that the District Manager has discretion to 
suspend or set aside a person’s opportunity to be heard in appropriate 
circumstances, such as in the case of an emergency.  In providing 
officials with the authority to issue remediation orders, the legislature has 
given government the ability to require holders of agreements under the 
Forest Act and Range Act to deal quickly with matters needing 
immediate attention.  However, questions as to what constitutes an 
“emergency” for administrative purposes, and about the validity of 
determinations made by government officials in this regard, remain open 
and must be examined on a case-by-case basis. 
 
In this appeal, the “emergency situation” faced by Mr. Davis involved 
the deposition of materials from the bridge, and the presence of the 
deposits of material in the Salmon River and on its banks, on a scale 
beyond anything he had seen in his experience with the Ministry. 
 
Although this may constitute a serious matter, the Commission finds that 
the evidence forming the basis for the contravention determination and 
remediation order does not indicate the existence of an “emergency” that 
would justify dispensing with procedural fairness.  [Despite the deposit 
amounts], there was no evidence to indicate the extent or urgency or 
effect of these deposits on forest resources.  Before the Remediation 
Order was issued, representatives from DFO and MELP had been 
advised of the situation but did not express any concern about 
environmental impacts… [Giving Canfor] the opportunity to be heard 
would not, in the opinion of the Commission, have caused any 
appreciable additional effects on the forest resources or values… It is 
clear on the evidence that the Respondent did not find the problem to be 
urgent enough to perform the remediation work itself, or even conduct 
further investigations on the site…. 

 
2.29 Significant consequences attend a statutory decision-maker’s failure to respect 

these explicit and implicit limits on his or her statutory decision-making power.  

In exceptional cases such as Carrier Lumber, the consequences may be a 

requirement to pay damages to the affected person.  In other cases, it may result in 

the decision being quashed by the Court on judicial review, or reversed on appeal 

by the Forest Appeals Commission. 

 
2.30 In yet other cases, the consequences of illegality may be a requirement to 

reconsider the statutory decision.  For example, in Sunshine Coast Conservation 

Assn. v. British Columbia (Ministry of Forests), [2002] B.C.J. No. 298 (S.C.), the 
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Court upheld the Association’s argument that the District Manager was legally 

wrong to conclude that a previously approved “category A” cutblock could not be 

altered to take into account wildlife protection.  However, because the Court 

could not determine what the district manager would have decided if he had 

properly informed himself in law, the Court quashed the decision and referred the 

matter back to the District Manager to make a lawful decision.  As noted by the 

Court at para. 23: 

I have found that Mr. Hemphill’s error in law played a part in his decision.  He 
concluded that the legislation prevented, or at least hindered, him from 
considering whether to alter or exclude the approved cutblocks from the FDP as 
strongly recommended by MELP officials.  He therefore fettered the exercise of 
his discretion by considering that he could not impose interim measures on the 
cutblocks in question and foreclosed consideration of the principles listed in the 
Preamble to the Code. 
 
I do not know what decision he might otherwise have come to.  Accordingly, it 
seems to me only appropriate to refer this matter back to Mr. Hemphill for his 
reconsideration…. 

 
2.31 In summary, the Courts will grant the Ministry significant leeway in the exercise 

of its judgment regarding forest management requirements, but they will not 

hesitate to enforce the requirement that the Ministry’s decisions must comply with 

the explicit and implicit requirements of the statute.  All of which vividly 

illustrates the point of this Chapter: that a sound statutory decision always begins 

with a clear understanding of what the relevant statute and regulations have to say 

about the decision to be made.     

 
B. Some history 
 
2.32 To properly understand the governing legislation and any future changes to the 

legislative framework, it is critical to understand its history and its continuing 

development. 

 
(i) The common law 
 
2.33 Prior to the first Forest Act (1912), the Crown exercised its property rights over 

timber very much like any other property owner.  It had discretion to dispose of 
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timber to whomever it wanted, whenever it wanted, and on whatever terms and 

conditions it wanted. 

 
2.34 In the early days of government in British Columbia, economic development was 

central.  To promote development, transportation and government revenue, many 

land grants were made to railways and to various industries.   The terms of these 

grants must be viewed within the realities of the time.  They were not focused on 

forest management and forest practices. 

 
2.35 The first Forest Acts were not greatly concerned with forest practices either.  

Their main focus was to places statutory criteria and conditions on the Crown’s 

“common law” discretion to dispose of timber as it saw fit.  Recognizing the 

value of timber, this legislation introduced various types of tenures, and created a 

set of common principles and requirements for their issuance. 

 
(ii) The Ministry of Forests Act  (1978) 
 
2.36 After the Second World War, British Columbia governments commissioned a 

series of Royal Commissions on forestry, which took place in the context of 

growing societal debate about forest tenures and practices.  A key report was the 

Report of the Royal Commission on Timber Rights and Forest Policy  (1976). 

 
2.37 In 1978, a Ministry of Forests Act (now R.S.B.C. 1996, c. 330) was enacted, along 

with a new Forest Act (now R.S.B.C. 1996, c. 157). 

 
2.38 The Ministry of Forests Act sets out the “purposes and functions” of the Ministry 

of Forests.  These purposes – which bear a striking similarity to the planning 

objectives that would be created 25 years later pursuant to FRPA - reflects the 

balancing of interests inherent in forest management: 

4.  The purposes and functions of the ministry are, under the direction of the 
minister, to do the following:  

 
(a) encourage maximum productivity of the forest and range resources in British 
Columbia;   
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(b) manage, protect and conserve the forest and range resources of the 
government, having regard to the immediate and long term economic and social 
benefits they may confer on British Columbia;  
   
(c) plan the use of the forest and range resources of the government, so that the 
production of timber and forage, the harvesting of timber, the grazing of 
livestock and the realization of fisheries, wildlife, water, outdoor recreation and 
other natural resource values are coordinated and integrated, in consultation and 
cooperation with other ministries and agencies of the government and with the 
private sector;  
   
(d) encourage a vigorous, efficient and world competitive timber processing 
industry in British Columbia;  
   
(e) assert the financial interest of the government in its forest and range resources 
in a systematic and equitable manner.  

 
2.39 This is a helpful statement of principles. But it takes more than a set of principles 

to manage a Crown forest.  Recognizing this, the Legislature enacted the Forest 

Act, 1978.  The Forest Act (and its companion, the Range Act) is the statute that 

established the main regulatory elements for the present system of regulating 

forest practices in British Columbia. 

 
C. The Forest Act (1978) 
 
2.40 The Forest Act established a set of licence tenures that conferred economic rights 

on tenure holders, and gave the Crown the flexibility to impose detailed forest 

planning and practice requirements on tenure holders.  Within the tenure 

“contract” itself, the Crown could take various remedies if the stated licence 

obligations were not met.  For example, it could reduce the AAC, realize on 

financial security or even suspend or cancel the licence.  In addition, the Forest 

Act was amended over time to authorize limited administrative penalties for 

breaches of particular forest practices relating to silviculture, and defined offences 

that allowed the Crown to prosecute companies, their employees and directors for 

breaches of particular forest practices. 

 
2.41 Throughout the 1980s and 1990s, public discussion continued regarding such 

questions as whether harvesting rates were sustainable, whether certain harvesting 

methods were appropriate and whether the public and first nations had sufficient 
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say in the management of forest resources.  Allegations were made that the Forest 

Act did not give the Ministry sufficient power to meet the goals of proper forest 

management.  Other allegations were made that in some parts of the Province, the 

Ministry was not properly using the powers it did have.   These issues generated a 

great deal of political discussion.  In 1994, the legislature determined that it was 

time for a statutory change. 

 
D. The Forest Practices Code Act (1994) 

 
2.42 In 1994, the Legislature enacted the Forest Practices Code Act (“the Code”) and 

its related Regulations. 

 
2.43 The Forest Act remained, and continued to govern the commercial aspect of 

forestry regulation –i.e., it defined statutory forest tenures, set out the procedures 

and rights associated with the grant and transfer of such tenures (including the 

allowable annual cut) and established the rules regarding stumpage.   

 
2.44 The Code added to the Forest Act.  It did so by legislating four structural changes 

in the legal regulation of forest planning and forest practices: 

 
• The “rules” for planning and harvesting were moved out of individual 

tenure documents where their flavour was more individual and 

contractual, and into a legislative code of general application.  These 

“rules” were enshrined in the Code and associated regulations for all to see 

and all to comply with.   

 
• Prosecution powers for contravening the legislation were enhanced and 

conviction penalties were greatly expanded. 

 
• Ministry decision-makers received expanded powers allowing direct 

regulatory action, such as the power to issue stop work orders and 

administrative penalties; and 
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• New accountability mechanisms were enacted, such as greater public 

involvement in the planning process, the creation of the Forest Practices 

Board and a system for administrative reviews and appeals to the Forest 

Appeals Commission. 

 
2.45 Even as it created a “code” for those using Crown forests, a “code” was created 

for the Ministry in applying the legislation.  Great powers were granted, but with 

them came the responsibility to exercise those powers as established by law.   

 
2.46 The Code recognized the reality that for any comprehensive regulatory reform 

like the Code to succeed, two ingredients were necessary: 

• Creation of the actual “rules of the game”.  The elaborate requirements 
governing actual forest practices are set out in the Code and Regulations;  

 
• Creation of an appropriate process whereby the rules can be interpreted 

and enforced.  
 
2.47 In statutes like Code, “the rules” and “the process” are interactive and 

interdependent.  A successful reform statute must not only have sound standards; 

it must have high quality statutory decision-making to exercise judgment in 

interpreting and enforcing those standards in individual cases.  Experience has 

shown that schemes with excellent standards but an inferior regulatory and 

enforcement process are doomed to failure. 

 
2.48 No statement of the rules and regulations is sufficient to achieve high quality 

forest planning and practices.  People are necessary to apply and enforce them.  

Where mandatory provisions are being breached, someone must decide what 

enforcement action is appropriate.  Where discretion is conferred, someone must 

take responsibility to exercise that discretion.  Compliance and enforcement was 

therefore a key component of the Code. 
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E. The Forest and Range Practices Act (2004) 
 
2.49 On January 31, 2004, the Forest and Range Practices Act repealed the vast 

majority of the Code.2   

 
2.50 The FRPA has retained the general legal architecture of the Code.  It did not, from 

a legal perspective, return regulation to “pre-Code” days when regulation was 

largely undertaken through the drafting of tenure documents.   

 
2.51 However, FRPA has modified that architecture by seeking at once to simplify the 

planning process while requiring enforceable results in the area of forest practices.  

The underlying philosophy is expressed as follows in the Government 

Backgrounder (January 2004) “What is Results-Based Forest Management?” 

Under the forest and range practices legislation, government and industry 
resource professionals are more interested in on-the-ground results and resource 
protection than process and paperwork.  Government sets objectives and desired 
outcomes, and forest companies propose results or strategies that reflect these.  
The companies are then accountable for the results through a rigorous 
government compliance and enforcement regime. 

 
The key legal components of FRPA are briefly summarized below. 

 
(i) Legislation continues to govern planning, but the content of legislated 

requirements is more streamlined, and more reliant on private sector expertise  
 
2.52 As described in detail above (paras. 2.6 – 2.18), FRPA requires that the Ministry 

approve only a single operational plan – a forest stewardship plan that is approved 

as being consistent with government objectives – prior to being granted a cutting 

permit to exercise harvesting rights.   

 
2.53 On the harvesting side, forest practice requirements are now less prescriptive and 

more focused on goals or outcomes (results based).  Legislation gives the licencee 

and its advisors latitude to determine how those outcomes can best be achieved. 

 
                                                 
2  Several Code provisions were not repealed, and remain in effect today.  The most notable are: [1] The 
minister’s power to establish resource management zones, landscape units and sensitive areas (Part 2); [2] 
The regional manager’s power to designate an area as a community watershed: Code, ss. 41(8)-(13); [3] 
The provisions concerning fire use and prevention: Code, ss. 75-95; and [4] the provisions concerning 
Forest Appeal Commission appeal procedure: ss. 131-141, 194-197. 
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(ii) Prosecution powers have been retained, while providing greater protection to 
persons subject to prosecution 

 

2.54 Consistent with the emphasis on enforcement, the FRPA retains strong provisions 

that may expose persons (and their employers) who breach the FRPA to potential 

prosecution, fines, imprisonment and other court orders such as restitution and 

injunctions. 

 
2.55 At the same time, the FRPA confirms the 2002 Code amendments that granted 

additional protection to persons subject to prosecution.  These protections come in 

the form of (a) specific statutory defences (due diligence, mistake of fact and 

officially induced error) and (b) a requirement that government choose between a 

prosecution and administrative penalty for each contravention. 

 
(iii) Ministry decision-makers retain the ability to take direct regulatory action, with 

greater protection to those subject to those penalties  
 

2.56 Also consistent with the enforcement theme, the Ministry retains the enforcement 

powers it had under the Code.  It continues to have the power to issue stop work 

orders (written only) and remediation orders.  The power to issue administrative 

penalties and remediation orders has been expanded to include breaches of the 

FRPA, the Code, the Forest Act and the Range Act.  The Minister is also given a 

new statutory power (s. 77) to require agreement holders to remedy, mitigate or 

stop an act or omission that he has reasonable grounds to believe will cause a 

catastrophic public health or safety impact, or a prescribed event relating to a free 

growing stand or having an adverse environmental effect.  

 
2.57 At the same time, additional protections have been given to those subject to 

administrative penalties.  Unauthorized harvesting is no longer potentially subject 

to two separate sets of penalties (former ss. 117 and 119 of the Code).   Mistake 

of fact, due diligence and officially induced error are retained as defences to 

administrative penalties.  Interestingly, these defences do not remove a person’s 

liability to government for any economic benefit their acts caused (FRPA, s. 106), 
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but a person does have the ability to issue a “declaration” that allows them to 

effectively “cap” their legal obligations. 

 
(iv) Accountability mechanisms have been retained, but streamlined   

 
2.58 The FRPA retains the Code’s former use and definition of the term 

“determination”: 

1(1) “determination” means any act, decision, procedure, levy, finding, order or 
other determination made under this Act, the regulations or the standards by the 
minister or an official. 

 
2.59 A person issuing one of the 14 determinations listed in s. 79 of FPRA has, within 

15 days after issuing it, the power to correct an error in the determination.3  This 

power, which does not require a hearing, may be exercised on the decision-

maker’s own initiative or on application by a party.   

 
2.60 A person receiving one of the 21 determinations listed in s. 80 of FRPA (which 

includes the 14 listed in s. 79, plus seven others4), can now choose how to 

challenge that determination.  The person can now (a) appeal directly to the Forest 

Appeals Commission from that determination, or (b) proceed first to a truncated 

“administrative review” that normally takes place before the original decision-

maker, if there is “evidence that was not available at the time of the original 

decision”: FRPA, s. 80(1).  If the person can and does choose option (b), and is 

dissatisfied with the result of the administrative review, they can make a further 

                                                 
3   The 14 listed determinations are Code sections 82 [order to abate fire hazard] or 95(2) [causing a fire], 
and FRPA sections 16 [approval decision re: operational plan], 26(2) [order for insect control plan], 27(2) 
[order to contain forest health factors in emergency management area], 32(2) [order for range stewardship 
plan], 37 [approval decision re: range stewardship plan], 51(7) [order to destroy hay or restore land and 
repair range], 54(2) [order re: unauthorized construction on Crown land], 57(4) [order re: unauthorized trail 
or recreation facility on Crown land], 66 [stop work order], 71 [administrative penalty for contravening any 
of the Acts], 74 [remediation order] and 77 [intervention order] 
4   The determinations which a person may appeal are the 14 determinations in the previous footnote, plus 
seven other determinations set out in FRPA: s. 20(3) [override licencee’s decision that operational plan 
amendment not required], 38(5) [requirement to amend range use plan or range stewardship plan], 39 
[determination that plan likely to prevent exercise of range rights or range plan], 77.1 [decision to suspend 
rights based on unjustifiable infringement of aboriginal right or title], 97(3) [suspension of operational plan 
where approval obtained unlawfully or by false or misleading statement, 107 [DM notice that terms of 
declaration have not been met] and 108 [grant of relief to innocent person required to meet obligation]. 
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appeal to the Commission.5   From the Commission, the person can appeal further 

to the Supreme Court on a question of law or jurisdiction: see FRPA, s. 82(2) and 

Code, s. 141. 

 
2.61 The Forest Practices Board retains its audit and special investigation function: 

FRPA, ss. 121-140.  The Board also retains the power to appeal certain 

determinations (including the approval of a forest stewardship plan) to the Forest 

Appeals Commission, but may not request an administrative review of a 

determination without the consent of the person to whom the determination was 

issued: FRPA, ss. 81, 83.6 

 
2.62 Any determination that is not subject to administrative review or appeal to the 

Commission may be challenged directly in British Columbia Supreme Court by 

way of judicial review.  An example of this under FRPA might be a decision by 

the minister as to whether a person’s use of a road would “unnecessarily impact 

forest resources” (s. 22.1(4)) or a decision under s. 77.1 to suspend rights based 

on infringement of aboriginal rights or title.  An example under the Forest Act 

might be the decision to refuse a licence.  Determinations that are not subject to 

administrative review or appeal to the Commission may be directly challenged in 

Supreme Court for judicial review as to their legality.  

 
(v) Decision-making authority is legally vested in the minister 

 
2.63 The Code was predicated largely on the concept of “officials” and “senior” 

officials being assigned specific responsibility for particular “determinations”.  

The FRPA has eliminated the definition of “senior official”.  Instead, FRPA vests 

most significant decision-making power in the minister, who is given broad and 

extensive authority to delegate his powers to “a person employed in a ministry”: 

                                                 
5   The only exception to all this is that a person may seek administrative review, but may not appeal to the 
commission, from a decision under s. 77.1. 
6   It should be noted, for completeness, that this new “administrative review and appeal system” has not to 
date been extended to determinations under the Forest Act.  The Forest Act retains the former 
administrative review / appeal process for challenges to determinations of the district manager and regional 
manager under those Acts (for example, calculations of timber volumes harvested, suspension or 
cancellation of rights, determination of annual rent from woodlot licence) – see Forest Act, ss. 143-146. 
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FRPA, s. 2(2).  Interestingly, this reference to “a ministry” does not confine the 

delegation to the Ministry of Forests. 

 
F. Summary 
 
2.64 Two important points emerge from this review of the relevant legislation. 

 
2.65 The first is that if history proves anything - particularly the last 10 years of history 

- it is that change is a constant in the Ministry of Forests. 

 
2.65 Second, the reality is that, whether forestry legislation is “prescriptive”, “results-

based” or anything in between, such legislation will contain dozens of 

requirements for statutory decision-making.   If Ministry decision-makers are to 

successfully cope with and manage such change, properly exercise the 

responsibility for sound statutory decision-making, they must recognize the 

paramount importance of familiarizing themselves with the relevant legislation.  
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Chapter 3: Key Elements of Sound Statutory Decision-making:  
A Digest of Key Principles taken from decisions of 
Courts and Appeal Bodies in the forestry context 

 
A. Overview  
 
3.0  Discussions about statutory decision-making are most useful when they are 

grounded in the realities of the relevant statutory decision-maker.   There are few 

better ways to begin a discussion of those realities than by examining the 

principles that Courts and appeal bodies have emphasized in the cases involving 

challenges to decisions made by Ministry of Forests decision-makers. 

 
3.1 The review that follows is not legal advice.  It is not a summary of every forestry 

law case ever decided.  Its purpose is to provide a useful focus of the core 

elements of a sound statutory decision that Ministry of Forests decision-makers 

should keep in mind when making statutory decisions.   For convenience, these 

elements are summarized here: 

 Interpreting statutes and regulations 
 Ensuring procedural fairness 
 Consulting aboriginal groups 
 Exercising discretion 
 Finding facts 

 
B. Interpreting statutes and regulations 
 
3.2 As Chapter 2 made clear, reading and interpreting statutes and regulations will 

always be an essential part of your job.  Sometimes, identifying a proper meaning 

for legislative language will require legal advice.  In many other cases, the task 

will fall to you alone. 

 
3.3 A core principle of statutory interpretation is stated in the Interpretation Act, 

R.S.B.C. 1996, c. 238, s. 8, which provides: 

 
8. Every enactment must be construed as being remedial, and must be given 

such fair, large and liberal construction and interpretation as best ensures 
the attainment of its objects. 
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3.4 Helpful elaborations of this principle have been provided in two recent Supreme 

Court of Canada judgments:  

Statutory provisions should be read to give the words their most obvious ordinary 
meaning which accords with the context and purpose of the enactment in which 
they occur…. It is only where genuine ambiguity arises between two or more 
plausible readings, each equally in accordance with the intentions of the statute, 
that the courts need to resort to external interpretive aids:  CanadianOxy 
Chemicals Ltd. v. Canada (Attorney General), [1999] 1 S.C.R. 743 at para. 14 
 
Today there is only one principle or approach, namely, the words of an Act are to 
be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament…. Other principles of interpretation – such as the strict 
construction of penal statutes and the “Charter values” presumption – only 
receive application where there is ambiguity as to the meaning of a provision: 
Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 at paras. 26, 28. 

 

3.5 Two critical points flow from section 8 and these judicial statements.  First, your 

statutory function is not to interpret a statute or regulation in any way that you see 

fit, according to your own pre-determined sense of what the right result “should” 

be.  Your mindset must instead be one where your sole objective is to be as 

faithful as you can to the intention of the legislature in enacting the provision.   As 

imperfect as they may be, the principles of interpretation are all, in the end, a 

means to help you faithfully determine and carry out legislative intent.   The word 

“remedial” means that the statute is seeking to “fix” or “accomplish” something.  

The interpreter’s job is to try and determine what that something is. 

 
3.6 Second, statutory interpretation is not an exact science.  Legislation is usually 

clear, but not always.  It would be naive to suggest that, where legislation is 

ambiguous, questions of “justice and fairness” are irrelevant in resolving the 

ambiguity.  However, if you make clear at the outset that your analysis is based 

on your analysis of the statute’s provisions and the legislature’s intention your 

answers are much more likely to have legal integrity.   
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(i)  Where legislation is clear, go no further 
 
3.7 A statutory decision-maker is, first and foremost, a faithful servant of the law that 

gives him or her power.  A person has no business using the law for their own 

ends, no matter how benevolent the person thinks those ends may be. 

 
3.8 Macmillan-Bloedel Ltd. v. British Columbia (Ministry of Forests), [2000] B.C.J. 

No. 1128 (C.A.) is an excellent example of this principle.  The statutory 

foundation in that case was s. 105(1)(b) of the Forest Act: 

105(1) …if stumpage is payable to the government under an agreement entered 
into under this Act, the rates of stumpage must be determined, 
redetermined and varied by an employee of the ministry identified in the 
policies and procedures referred to in subsection (1)(b): 

(b) in accordance with the policies and procedures approved for 
the forest region by the minister. 

 
3.9 Section 105(1)(b) is a statutory exception to the common law principle (see 

Koopman v. Ostergaard above) that policy cannot fetter discretion.  When the 

statute says policy is binding, it must be treated as binding.   The relevant policy 

in that case was the Coast Appraisal Manual.  In s. 2.3.4, it stated that a 

reappraisal – defined as a “complete reassessment of a cutting authority” – must 

be made where “a government employee or contractor in the Ministry of Forests 

or a licencee … becomes aware of … a mathematical error in a stumpage 

determination….”  As noted by the Court of Appeal in MacMillan-Bloedel, (para. 

68), the CAM “is the law of stumpage” in the area to which it applies. 

 
3.10 In 1997, the Director of the Revenue Branch advised the company that stumpage 

calculations made earlier that year contained a mathematical error.  The Director 

proposed to simply “correct” the error rather than perform a reassessment.  Had a 

reassessment been done, the stumpage would have been reduced by $10 million.  

The “correction” process reduced it by $4 million.   

 
3.11 The company appealed the Ministry’s decision to an appeal panel under the 

former Forest Act appeal procedures.   The panel dismissed the appeal, holding 

that the Manual authorized a “correction”.  The company then appealed to the 
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Supreme Court.  In Supreme Court, the Ministry argued that even if the Manual’s 

plain language did not authorize a correction and required a reappraisal, that 

interpretation should be rejected because it was “absurd”.   The Supreme Court 

judge upheld the Ministry’s argument: 

In the case of a mathematical error, the provisions of s. 2.3.4 apply.  The 
respondents acknowledge there was a mathematical error.  The language of s. 
2.3.4(e)(iii) is specific, “the cutting authority or authorities under which the error 
was made shall be reappraised to correct the error”.  The language is not 
ambiguous.  It is precise and mandatory. 
 
However, the fact remains that a reappraisal of the cutting authorities is totally 
unnecessary to correct the error.  All that was necessary to correct the error in the 
quarterly adjustment was to take into account 12 months rather than 11 months… 
There was never an error in the region to be corrected. 
 
One need only consider the consequences of misplacing a penny to conclude that 
a strict interpretation of the provision leads to an absurd result.  If the 
mathematical error resulted in a figure that was out by one cent a strict 
interpretation of s. 2.3.4(e)(iii) would require a reappraisal of the cutting 
authority and all of the expense attached to such an exercise. 
 

3.12 The company further appealed to the Court of Appeal, which unanimously 

allowed the appeal and rejected the approach taken by the Ministry, the Appeal 

Board and the Supreme Court.   The Court of Appeal held as follows at paras. 50-

53: 

It is well settled that words contained in an enactment are to be given their 
ordinary meaning.  Other principles of statutory interpretation only come into 
play where the words sought to be defined are ambiguous…. 
 
In R. v. McIntosh … Chief Justice Lamer for the majority put it this way… 

 
….I take as my starting point the proposition that where no ambiguity 
arises on the face of a statutory provision, then its clear words should be 
given effect.  This is another way of asserting what is sometimes referred 
to as the “golden rule” of literal construction: a statute should be 
interpreted in accordance with the plain meaning of its terms. Where the 
language of the statute is plain and admits of only one meaning, the task 
of interpretation does not arise…. 
 
I am of the view that the Crown’s argument linking absurdity to 
ambiguity cannot succeed.  I would adopt the following proposition: 
where, by the use of clear and unequivocal language capable of only one 
meaning, anything is enacted by the legislature, it must be enforced 
however harsh or absurd or contrary to common sense the result may 
be….The fact that a provision gives rise to absurd results is not, in my 
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opinion, sufficient to declare it ambiguous and then embark on a broad-
ranging interpretive analysis. 
 

It is not now disputed by the Ministry that the language of s. 2.3.4(e)(iii) is clear 
and unambiguous.  In my view, therefore, it was not open to the learned 
Chambers judge to fail to apply it in accordance with its plain meaning.  
“Reappraisal” is a defined term in the manual.  It is triggered by a number of 
different events… Mathematical error is one such event.  When the Regional 
Manager or the Director of Revenue Branch decides that that an error has been 
made, reappraisal is mandatory and cannot be avoided. 

 
3.13 What about the cost and administrative inconvenience of having to carry out a 

reappraisal?   On this point, the Court stated: “The argument that undesirable 

financial or administrative consequences resulting from legislation permit the 

courts to disregard the clear meaning of legislation has been repeatedly rejected” 

(para. 58).  The Court further noted at para. 60: 

There is no doubt that whenever the proper construction of a word is called into 
question, the context of the whole statute should be considered. But as this Court 
[has] pointed out … “that process does not justify the court construing a section 
in whatever way suits its view of the justice of the case.” 

 
3.14 When faced with clear legislation, statutory decision-makers have only one 

option: to apply the law.  While this may pose challenges, particularly when 

Ministry staff may have been involved in discussing the “policy intent” of a 

particular provision, it must always be remembered that correcting the law is the 

function of lawmakers.  You will not be surprised to learn that, after the 

MacMillan-Bloedel case, the Policy Manual was corrected very quickly to prevent 

the same result happening in the future! 

 
3.15 There will be cases where people disagree about whether legislation is “clear”.  

Disagreement does not, however, mean that the legislation is truly ambiguous.   

As the Supreme Court of Canada stated in Bell ExpressVu Partership v. Rex 

(para. 30): “…it is not appropriate to take as one’s starting point the premise that 

differing interpretations reveal an ambiguity.   

 
3.16 The common sense idea that competing arguments do not, per se, create 

ambiguity is nicely illustrated by the case of Omineca Enterprises Ltd. v. Minister 

of Forests, [2000] BCSC 1301.  The issue in that case was whether the Ministry’s 



 30

cancellation of two Timber Sale Harvesting Licences was invalid.  The Ministry 

suspended cutting permits in 1983 for non-payment of rent.  In 1986, the TSH 

Licences were cancelled.  The company argued that it did not owe fees between 

1983 and 1986 because, under s. 62 of the Forest Act, the obligation to pay fees 

ended with the suspension of the cutting permits: 

62.  Notwithstanding the expiry, surrender, suspension or cancellation of his 
agreement the holder is liable 

(a) to pay the rent, fees, costs and penalties owing to the Crown in respect 
of the agreement, and 

(b) to perform all other obligations under the agreement 
incurred before its expiry, surrender, suspension or cancellation. 

 
3.17 The Court held that section 62 did not protect the company (para. 84): 

In my opinion, s. 62 has no application to cutting permits.  By its plain wording s. 
62 applies to agreements, such as Omineca’s TSHL agreements. Cutting permits 
are quite different.  A cutting permit is not an agreement; rather, it is an authority, 
granted by the Ministry to a licence holder, to enter the designated lands in a 
licence area and harvest the timber thereon….  It will be remembered that only 
Omineca’s cutting permits were suspended.  Its TSHL agreements were never 
suspended…  [T]he cancellation aspect of s. 62 applies only to the cancellation of 
Omineca’s TSHL’s.  Thus, Omineca is liable for rent accrued up to the time of 
cancellation – which took place in 1986. 

 
(ii) Where legislation is ambiguous, choose the interpretation that best serves the 
legislative intent 

3.18 There will of course be cases where you conclude that legislation is genuinely 

ambiguous.  In these cases, parties will seek to impress different interpretations 

upon you.  The fundamental duty of the decision-maker here is to choose the 

interpretation that best advances the purpose of the section, and of the Act as a 

whole.    

3.19 An ambiguous provision was at issue in British Columbia (Minister of Forests) v. 

Westbank First Nation, [2000] B.C.J. No. 1613 (S.C.).  That case turned on the 

language of s. 52(1)(b) of the Forest Act: 

52(1)  The regional manager or district manager may, in writing, authorize 
(a) employees acting the course of their duties, and 
(b) agents of the government acting in accordance with the terms of the 

agency 
to harvest Crown timber. 
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3.20 The issue in Westbank was whether s. 52(1)(b) authorized the district manager to 

grant a log harvesting and hauling contract to an independent contractor hired by 

government to cut the trees and haul them to a Ministry log yard for government 

use.  The legal question was ambiguous.  The first nation who challenged the 

contract argued that, to be a government “agent”, the government has to have a 

significant degree of control over how the agent does its work.  The Ministry 

argued that independent contractors can be agents of the government if they are 

doing things on government’s behalf. 

 
3.21 The Court noted that the term “agent of the government” was not defined in the 

Forest Act.  So the Court examined the harvesting contract in light of the general 

law dealing with Crown agents and in light of the purpose and context of the 

section.  The Court concluded as follows (para. 34): 

Applying the degree and nature of control test, I conclude that Webber Logging 
is clearly not an agent of the Crown.  The logging company takes the risk and 
degree of Crown control is minimal, given that the logging company is not 
required to follow the Crown’s instructions in any particular way.  In deciding 
whether the parties intended the degree or nature of Crown control to be such that 
Webber Logging was an agent of the Crown, I have to give some weight to the 
parties’ intentions as expressed in their contract.  They said that Webber Logging 
is not “a servant, employee or agent of the Province”. 
 
The respondent Crown says that the issue is not a question of determining Crown 
or government agency for purposes of [other areas of the law], but rather whether 
the logging company is an agent of the government as contemplated by, and 
simply for the purposes of s. 52 of the Forest Act…. 
 
This question of statutory construction includes a consideration of the purpose of 
s. 52…. 
 
Section 52 appears in Division 9 of the Forest Act under the heading 
“Miscellaneous”.  The language of s. 52 implies that permission under that 
section – either to harvest Crown timber or to use and occupy Crown land – is 
given to an employee or agent in the ordinary or usual sense of those words. The 
term agent does not, in that context, contemplate someone who is an agent 
merely because the person harvests timber for the benefit of the Crown.  The 
section reads “..agents of the government, acting the course of their duties..”  
This suggests that the authorized person has duties as a government employee or 
agent, not simply that the person is an agent of government because of the 
particular task undertaken. 
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3.22 Westbank shows that because your function is to interpret and be faithful to the 

language and intention of the governing legislation, you should at all times think 

critically about precedents you may receive dealing with similar language 

interpreted under different statutes, and in different contexts.  Words do not exist 

in splendid isolation, and it would therefore be a mistake to think that a proper 

interpretation of the governing legislation should necessarily be dictated by 

judicial interpretations of words found in different statutes, at common law or in a 

dictionary.  These other sources may be helpful, but they may not.  Your job is to 

give the words the interpretation that is most consistent with the language, 

purpose and structure of the Act.  That task requires true fidelity to legislative 

purpose and independence of thought.   We return again to a helpful passage from 

Bell ExpressVu Partnership v. Rex, at para. 27: 

The preferred approach recognizes the important role that context must inevitably 
play when a court construes the written words of a statute.  As Professor John 
Willis incisively noted … “words, like people, take their colour from their 
surroundings.”  

 
3.23 Cases like Westbank also illustrate the observation that, when dealing with 

legislative language that is genuinely ambiguous, it may not be appropriate to 

speak of there being one objectively and uniquely “right” answer.  In some cases, 

all one can say is that because our system requires finality, the “right” answer is 

really the answer supported by a majority of the highest body that considers the 

question.   As our Court of Appeal candidly stated in Northwood Inc. v. Forest 

Practices Board, 2001 BCCA 141 at para. 36: 

Reasons for judgment of the judges of this Court are described as "opinions" in 
the Court of Appeal Act. (See s.21.)  Indeed judges often feel that they are not 
right or wrong, correct or incorrect, in a particular case. Rather, they form 
opinions. Almost all arguments about statutory interpretation in this Court, and 
indeed arguments about many other questions, consist of reasoned thinking 
supporting one view or the other. In the end, the judges tend not to say that one 
argument is correct and the other incorrect. They say that they adopt, accept, or 
prefer one argument to the other and give their opinions accordingly. So, in the 
end, it is possible to give one argument greater weight than another in deciding 
which to prefer….In such a situation, neither of the competing arguments need be 
categorized as "wrong", but only one of them is preferred….  

 
3.24 It is important not to take these passages as meaning that statutory decision-

makers can interpret ambiguous provisions however they like without committing 
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an error.  Rather, they emphasize that the task of interpreting ambiguous 

legislation requires reasoned thinking which takes into account the legislative 

language, structure and purpose.  If you cannot justify a particular interpretation 

of an ambiguous provision based on the language, structure and purpose of the 

statute, your answer is more likely to be challenged, and less likely to survive 

review by a higher body. 

 
C. Procedural fairness 
 
3.25 For a statutory decision-maker, the importance of reading and interpreting statutes 

is matched in importance only by the requirement to ensure that decisions are 

made in accordance with procedural fairness.  One example of the duty of 

procedural fairness is the obligation written into section 71(1) of the FRPA: 

71(1) The minister, after giving a person who is alleged to have contravened a 
provision of the Acts an opportunity to be heard, may determine whether the 
person has contravened the provision. [emphasis added] 

 
3.26 Procedural fairness is discussed at length in the Ministry’s Administrative Law 

course and Risk Management and the Process of Statutory Decision-making 

Handbook.  For present purposes, it will be useful to summarize several key 

points regarding procedural fairness. 

 
3.27 First, the concept of procedural fairness (also referred to as “natural justice”, “due 

process” and the “opportunity to be heard”) refers to a process that, in all the 

circumstances, provides an affected individual with notice and an opportunity to 

be heard before a decision is made.  At common law, the requirements of 

procedural fairness vary according to the potential seriousness of the matter for 

the individual.  As noted in Knight v. Indian Head School District, [1990] 1 

S.C.R. 653: 

...the concept of procedural fairness is eminently variable and its content is to be 
decided in the specific context of each case..... 

 
3.28 Second, procedural fairness originated as a common law innovation by the 

Courts.   It has been referred to as an “implied Bill of Rights”.  It is “implied” 

because the procedural protections it provides are read into legislation as legal 



 34

requirements even if the legislation says nothing about the procedures that have to 

be followed before a decision is made.  Despite being implicit rather than explicit 

legal requirements, a failure to accord the citizen procedural fairness renders the 

decision illegal.   

 
3.29 Third, the consequences of failing to comply with the requirements of procedural 

fairness are serious.  As noted by the Supreme Court of Canada in Cardinal v. 

Kent Institution, [1985] 2 S.C.R. 643: 

...the denial of a right to a fair hearing must always render a decision invalid, 
whether or not it may appear to a reviewing court that the hearing would have 
resulted in a different decision.  The right to a fair hearing must be regarded as an 
independent unqualified right which finds its essential justification in the sense of 
procedural justice which any person affected by an administrative decision is 
entitled to have.  It is not for a court to deny that right and sense of justice on the 
basis of speculation as to what the result might have been had there been a 
hearing. 

 
3.30 Fourth, this ancient common law principle has lost none of its power.  A recent 

example of this is the case of Imperial Oil Ltd. v. Oldham, [1998] B.C.J. No. 79 

(S.C.).  In that case, a Ministry of Environment decision-maker issued a pollution 

abatement order against a company pursuant to s. 31 of the Waste Management 

Act: 

31(1) If a manager is satisfied on reasonable grounds that a substance is causing 
pollution, the manager may order any of the following persons to [remediate and 
abate the pollution]: 

(a) the person who had possession, charge or control of the substance at 
the time it escaped…. 

(b) the person who owns or occupies the land on which the substance is 
located or on which the substance was located immediately before it 
escaped…. 

(c) A person who caused or authorized the pollution. 
 
3.31 The pollution abatement order was issued after the landowners of a former service 

station property complained to the Ministry about contamination caused by the 

former operations.  The Ministry investigated, and issued a pollution abatement 

order to Imperial, requiring it to retain a consultant to undertake a tests and 

surveys to determine the nature and extent of remediation present (the cost of the 

tests was estimated at $60,000).  The Ministry did not contact Imperial prior to 

making the abatement order.  Nor does the section explicitly require such notice. 
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3.32 As reflected in the opening paragraph of the Court’s decision, the silence of s. 31 

on the question of procedural fairness was of little relevance to the Court: 

The fundamental issue raised by this application is whether the government is 
required, by the rules of natural justice, to provide citizens with an opportunity to 
be heard before government issues an order that, if it is not obeyed, results in 
penalties that include substantial fines and imprisonment. 

 
3.33 It will not surprise the reader to discover that the Court answered the question 

“yes”.  As noted by the Court: 

The [Ministry’s] argument ignores the most fundamental of Imperial’s assertions, 
namely, that it should not have been drawn into this process in the first instance 
without first being given an opportunity to provide information to the Regional 
Manager which, when weighed, might have persuaded the Regional Manager not 
to issue the Order against Imperial…. 
 
I consider that the nature of the error – the failure to advise Imperial (however 
informally) of the intended order – constitutes a breach of the rules of procedural 
fairness and natural justice sufficient to warrant a quashing of the Order in 
respect of Imperial. 

 
3.34 Fifth, just as it is a breach of procedural fairness to fail to hear from a person 

whose economic or personal interests are directly at stake in a statutory decision, 

it is a breach to hear from the person, but then to hear “private” evidence from the 

other side.   

 
3.35 Hearing evidence in private is called proceeding ex parte and is a breach of 

procedural fairness.   This problem occurred in Foisy v. Government of British 

Columbia (1998), 97-FOR-35.  In Foisy, a licencee asked for a review of a 

District Manager’s decision imposing a penalty for unauthorized harvesting of 

Crown timber.  After the review panel hearing, the review panel took it upon itself 

to contact local log buyers to ascertain market prices of wood during the period 

under review.  While the review panel then contacted Mr. Foisy to obtain “his 

comments” on the evidence they had taken privately, the Forest Appeals 

Commission held that this did not cure the breach of procedural fairness: 

 
The Commission finds that, on the basis of the evidence provided at the appeal 
hearing, the introduction and use of the market value data obtained by the 
Review Panel after the review hearing, was in violation of the basic rules of 
natural justice….. A telephone call by a panel member to Mr. Foisy after the 
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hearing, asking questions about selling prices without an indication that this 
information might be used to vary the penalty, does not adhere to the rule of 
natural justice or procedural fairness.  
 

3.36 Sixth, satisfying the obligation of procedural fairness does not mean losing 

control of a hearing, becoming a “doormat” to be abused (or to allow abuse of 

others) or being unprepared for the hearing.   The case of Knight v. Indian Head 

School District, [1990] 1 S.C.R. 653 also includes this important passage: 

It must not be forgotten that every administrative body is the master of its own 
procedure and need not assume the trappings of a court.  The object is not to 
import into administrative proceedings the rigidity of all the requirements of 
natural justice that must be observed by a court, but rather to allow administrative 
bodies to work out a system that is flexible, adapted to their needs, and fair. 

 
3.37 The decision-maker’s right to control a hearing includes the right to take measures 

to ensure that hearings proceed unless there is compelling reason, and that parties 

are not “sandbagged” at the hearing.  The best way to do this is to establish fair 

and reasonable advance rules for a hearing in the OTBH notification letter.  The 

OTBH notification letter – which should come from the decision-maker rather 

than staff - might for example include the following paragraphs: 

• The hearing will take place at [time and place].   The organization of a 
hearing requires considerable time and resources.  Accordingly, if you are 
not available on this date, you are to advise me no later than [date] and 
provide the first date on which you will be available.    If no such notice is 
given, the hearing will proceed at the above date and time and no 
adjournment will be granted unless there are exceptional circumstances. 

 
• If you intend to tender documents or expert evidence at the hearing, those 

items must be received by the Ministry at least 21 days before the date set 
for hearing.  Ministry staff will be required to tender any responsive 
documents or reports at least 5 days before the hearing. 

 
3.38 The purpose of the first paragraph is to avoid the practice of parties seeking “11th 

hour” adjournments because, despite knowing about the hearing for weeks or 

months, they only recently hired a lawyer (who, lo and behold, is not available).  

The purpose of the second paragraph is to ensure that Ministry staff is not 

sandbagged by unexpected evidence or reports, and that Ministry staff in turn 
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provide responsive documents or reports to the person in advance of the hearing.7   

The discovery of truth is not assisted by parties taking each other by surprise.  Nor 

should parties be allowed to “play games” by manipulating an adjournment which 

thereby prolongs their “stay” (FRPA, s. 78) and delays a final outcome. 

 
3.39 A decision-maker must therefore be aware that he has a right not to grant an 

adjournment where a party has had fair warning before a hearing, and also has a 

right to adjourn a hearing where a party introduces material or issues that the 

other party cannot fairly respond to in the time provided.   There is no magic 

formula for making these judgments.  They come down to common sense and 

reasonableness. 

 
3.40 The decision-maker’s right to control a hearing also includes the right to control 

abusive conduct.  This problem often arises where a party is not represented by 

counsel and seeks to use their “right” to ask questions as a right to argue or make 

abusive statements.  Statutory decision-makers need to know that the right to ask 

questions is not absolute.  Decision-makers are fully within their rights to 

intervene and redirect, refocus or even terminate inappropriate, irrelevant or 

insulting “questions”.  They need to remember only not to confuse “insulting” 

with “hard” but legitimate questions. 

 
3.41 Finally, the decision-maker’s right to control the hearing includes the right (and 

indeed, the responsibility) to be fully prepared before the hearing starts.  In this 

regard, it is entirely appropriate for the decision-maker to review all available 

written materials before the hearing commences.  Obviously, no final 

“conclusions” are to be drawn from such review; this cannot happen until all the 

evidence is in.  However, advance review will assist enormously to ensure that the 

hearing is managed properly, and that the decision-maker asks relevant questions. 

 
                                                 
7  A good example of this arose in a recent OTBH hearing where the licencee, without advance notice of 
the expert or his report, brought a Ph.D in statistics to the hearing to challenge the methodology in a stump 
cruising manual.  A situation like this would have been avoided had advance rules been laid out 
beforehand, and even without advance rules, C&E staff had every right to ask for an adjournment to 
respond to this unanticipated evidence. 
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3.42 All the above points having been made, it will be useful to summarize the key 

elements of a procedurally fair decision:   

Notice to affected persons about your intention to make a statutory decision.  
Properly answering the “notice” question requires the decision-maker to 
consider four issues: 

 
 Who, if anyone, is entitled to advanced notice and a chance to be 

heard before I make my decision?  
 

 What form should the notice take?   
 

 What should the notice say in terms of content?   
 

 How much time should the person have to respond?   
 

To answer these questions, the first place to look is the governing 
legislation.  If the legislation is silent, the test is one of reasonableness 
which, in the context of most determinations, requires that each of the 
above items be set out in writing. 

 
Disclosure of evidence 

 
 The prohibition against hearing “ex parte” evidence means that, 

except for privileged information such as advice from your lawyer r 
information from confidential informants, statutory decision-makers 
have a duty to disclose the substance of evidence on which they will 
rely in making their decision.  As noted by the Supreme Court of 
Canada in Quebec v. Canada (1994), 112 D.L.R. (4th) 129 (S.C.C.) 
at p. 146: 

 
In general, included in the requirements of procedural fairness is the 
right to disclosure by the administrative decision-maker of sufficient 
information to permit meaningful participation in the hearing process 
… the extent of the disclosure required to meet the dictates of natural 
justice will vary with the facts of the case, and in particular with the 
type of decision to be made and the nature of the hearing to which 
the affected parties are entitled. 

  
 The law draws a distinction between disclosure of evidence on the 

one hand and disclosure of policy discussion and advice, on the 
other.  The law gives you greater latitude to consult privately about 
policy and legal issues than about evidentiary issues.  However, if a 
policy discussion or legal opinion raises entirely new issues that the 
parties have not considered and the decision-maker finds it 
persuasive, there may be an obligation to disclose the substance of 



 39

the advice to the parties so they can respond: Ellis-Don Ltd. v. 
Ontario (Labour Relations Board), 2001 SCC 4. 

 
Hearing process 

 
 At common law, a “hearing” does not necessarily require an oral 

hearing, even where a party is demanding it.  A written hearing can 
satisfy the requirements of procedural fairness, particularly where 
credibility is not an issue and the case does not have huge 
implications for the person affected.   This is equally true under s. 71 
of FRPA.  An “opportunity to be heard” does not necessarily mean 
an in person hearing. 

 
 In deciding on hearing procedure, statutory decision-makers must of 

course consider factors other than what the law “requires”.  For 
example, an oral hearing may be faster and easier than an extended 
process for the exchange of written submissions.  Also, an oral 
hearing may engender greater respect and credibility from the person 
affected. 

 
 However, where a case turns on “credibility” (there are two versions 

of events, they are in direct conflict and key issues on the case will 
turn on who to believe), or the matter has extremely serious 
implications for a person, the law generally requires you to hold an 
oral hearing.   

 
 Other possibilities should also be considered.  For example, Ministry 

staff and the licencee may find it useful to provide an “agreed 
statement of facts” upon which you can base your decision, or may 
hold a hearing by teleconference. 

 
Cross examination 

 At some oral hearings, issues may arise as to whether to allow cross-
examination.  For some statutory decision-makers, “cross- 
examination” is an unpleasant term that has negative connotations 
because of popular examples of its abuses.   

 
 The general principle, however, is that participants should be 

allowed to question each other, within reasonable limits.  Experience 
has shown that cross-examination is often surprisingly helpful in 
sorting out difficult questions that can arise before a decision-maker. 
Trying to decide which of two parties is giving the better evidence 
(or indeed, is telling the truth!) is often the most difficult problem 
facing a decision-maker.  If it is done well, cross-examination will 
hopefully bring out inconsistencies in a person’s evidence, give you 
a chance to consider their demeanor, determine whether their 
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answers accord with your own judgment and experience, or simply 
determine that while they believe their evidence is true, their 
recollection in the circumstances cannot be as accurate as the 
evidence of the other party.   

 
 There are reasonable limits on the ability of parties to ask each other 

questions.  Their questions must be relevant to an issue for decision.  
They must be helpful and respectful.  They must be questions rather 
than arguments.   As noted above (para. 3.40), if a party is failing to 
abide by these basic requirements, they can be stopped. 

 
 In Harfman v. British Columbia (2000) 99-FOR-06, a licencee 

appealed to the Forest Appeals Commission from an Administrative 
Review decision confirming a notice of suspension of their grazing 
licence.  The Commission found that the Review Panel erred in 
denying them the right to a full and proper cross-examination: 

 
Regarding the Harfmans’ claim that the Review Panel 
improperly denied them the right to full cross-examination, the 
Commission agrees.  The Review Panel’s restriction on cross-
examination was simply wrong.  The main purposes of cross-
examination are to “ferret out” information which the other party 
may not wish to disclose, and to test the credibility and accuracy 
of the witness’ evidence.  Restricting cross-examination to 
matters raised in direct examination defeats those purposes.  In 
general terms, the only restriction on cross-examination is that 
the questions relate to matters relevant to the issues on appeal. 

 
Reasons for decision 
 

 In Baker v. Canada, [1999] S.C.J. No. 39, the Supreme Court 
of Canada stated that a written explanation for a decision is 
required in any case where decision has important significance 
for the individual and there is a statutory right of appeal. As 
noted by the Court in that case: 

 
Reasons, it has been argued, foster better decision making by 
ensuring that issues and reasoning are well articulated and, 
therefore, more carefully thought out. The process of writing 
reasons for decision by itself may be a guarantee of a better 
decision. Reasons also allow parties to see that the applicable 
issues have been carefully considered, and are invaluable if a 
decision is to be appealed, questioned, or considered on judicial 
review: R. A. Macdonald and D. Lametti, "Reasons for Decision 
in Administrative Law" (1990), 3 C.J.A.L.P. 123, at p. 146; 
Williams v. Canada (Minister of Citizenship and Immigration), 
[1997] 2 F.C. 646 (C.A.), at para. 38. Those affected may be 
more likely to feel they were treated fairly and appropriately if 
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reasons are given: de Smith, Woolf, & Jowell, Judicial Review of 
Administrative Action (5th ed. 1995), at pp. 459-60. I agree that 
these are significant benefits of written reasons. 

 
 Section 16(3) of the FRPA requires “written reasons for 

refusing to approve a forest stewardship plan, a woodlot 
licence plan or an amendment to either”.  Interestingly, no 
similar requirement is expressly included in section 71, dealing 
with administrative penalties.  Despite this, the Courts would, 
based on Baker, likely imply a requirement to give reasons in 
any case involving a potentially serious contravention.   
Moreover, providing reasons is simply sound administrative 
practice. 

 
 Knowing up front that you will be providing reasons is a 

wonderful incentive to help focus your attention, particularly 
when you know that a third party may be examining the 
reasons at a later stage. 

 
 In addition to helping you listen, the discipline of providing a 

written justification for your conclusion helps you to focus 
critically on the rationale for your decision, and helps ensure 
that you are not missing something or making your decision 
based on some extraneous factor.    

 
 Reasons will enhance the confidence of the parties before you.  

If you have given solid reasons, the losing party may not agree 
but at least they will know where you stand and that you have 
not made your decision in an arbitrary fashion. 

 
 Reasons also help for the future.  While a particular decision is 

not binding in a future case, knowing previous decisions and 
reasons for them helps enormously in ensuring consistency.  
Moreover, such reasons will obviously be of enormous 
guidance to future parties. 

 
 Reasons may make your decisions less prone to being set aside 

by the Forest Appeals Commission, or the Court.  If those 
reviewing your decision know where you have been coming 
from, they will be less prone to thinking that you acted 
arbitrarily – or that you are “making it up after the fact” - and 
be more inclined to give deference to your decision.   

 
 The law is clear that where reasons are required, mere 

“conclusory” reasons will not be satisfactory.  Reasons must be 
“sufficient”, in the sense that they must be “proper, adequate, 
intelligible, and must enable the person concerned to assess 
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whether he or she has grounds of appeal”: Northwestern 
Utilities v. City of Edmonton, [1979] 1 S.C.R. 684.  

 
 The law is also clear that the reasons must be your own.  While 

you are entitled to rely on the assistance of staff or counsel in 
drafting your reasons (other than the investigators who 
presented the case at the hearing) the author has the moral and 
legal responsibility to take ownership of their reasons.  That 
means that the decision-maker must be thoroughly familiar 
with all the submissions and give appropriate directions to staff 
where writing assistance is requested.  At the end of the day, 
each word of that draft must reflect the decision-maker’s own 
thinking on the subject.   

 
Writing good reasons 

 It is neither necessary, nor desirable, for you to write an opus 
classicus on forestry law (or, for that matter, administrative 
law) in every dispute arising before you.   Nor is any purpose 
served by reciting every piece of evidence verbatim and 
turning the reasons into a transcript.   

 
 There is no universal template for writing good reasons.  

Reasons for decision, both by judges and tribunals, show very 
different styles and formats for decision-writing.  Many are 
very different, but equally effective.  Writing is a creative 
process.   

 
 This said, there is a tried and true methodology for writing 

proper reasons for decision.  Competent reasons should at the 
very least set out: 
• the legal authority under which you are acting; 
• the issue(s) raised by the parties;  
• the essential findings of fact you have made based on the 

evidence you have received;  
• the positions of the parties; and  
• a coherent statement of the legal analysis that leads you to 

your conclusion, based on the facts and the statute.   For 
penalty determinations, this includes the factors in s. 71(5), 
as well as any findings on the defences of mistake of fact, 
due diligence and officially induced error. 

• In some cases, you can do all this in less than two pages.  In 
other cases, more lengthy reasons will be necessary. 
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3.43 Exceptions: While the duty of fairness will apply to almost any determination 

that is aimed at a particular individual, there are three exceptions where the 

principles of procedural fairness do not apply.   

 
3.44 The first exception is a true emergency.  For example, if you come upon a clear 

and immediate fire hazard, you can issue a fire hazard abatement order on the spot 

(s. 80 FPCode), and ask questions later.  Similarly, if you come upon a forest 

practice that is creating imminent harm, the common law does not require you to 

give a hearing before issuing a stop work order (s. 66 FRPA).  This is not to say 

that fire abatement orders and stop work orders are categorically exempt from 

procedural fairness.  However, administrative law accommodates true 

emergencies: see paragraph 2.10 above, and the discussion of Canadian Forest 

Products Ltd. v. Government of British Columbia, [1998] (App. No. 97-FOR-30) 

 
3.45 The second exception to procedural fairness is where you are exercising the 

power to inspect, or where you are issuing a violation ticket, which is only a 

“charging” document.  A violation ticket is not the final decision; it is the notice 

of potential jeopardy.   Their right to be heard comes if they contest the ticket.  At 

that point, they have all the rights of the criminal process.  The same rationale 

applies to inspections.  You don’t have to give a person a chance to be heard 

before deciding to use your authority to enter property. 

 
3.46 The third exception is where the statute specifically states that a hearing is not 

required.  Because legislation always trumps the common law, it is always open 

to the legislature to step in and decide that procedural fairness should be limited, 

or eliminated, for a particular type of power.  This possibility is another reason 

why it is always important to read the statute carefully.  For example, section 

79(3)(b) of FRPA states that the discretion to correct a determination is 

exercisable “with or without a hearing”. 

 

 

 



 44

D. Duty to consult First Nations 
 
3.47 The duty to consult First Nations is conceptually distinct from the duty of 

procedural fairness in administrative law.  In Council of the Haida Nation v. 

Minister of Forests, 2002 BCCA 147, the Court held at para. 33 that “the roots of 

the obligation to consult lie in the trust-like relationship which exists between the 

Crown and the aboriginal peoples of Canada”.  The rights in question are not 

merely common law rights; they are guaranteed in s. 35 of the Constitution Act, 

1982: 

35(1)  The existing aboriginal and treaty rights of the aboriginal peoples of 
Canada are hereby recognized and affirmed. 

 
3.38 The Crown may infringe aboriginal rights and title.  However, any such 

infringement must be justified if the Crown is not to be exposed to damages or 

other remedies.  One of the factors relevant to justification is consultation.  In 

Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, the Court said this: 

 
…the fiduciary relationship between the Crown and aboriginal peoples may be 
satisfied by the involvement of aboriginal peoples in decisions taken with respect 
to their lands. There is always a duty of consultation. Whether the aboriginal 
group has been consulted is relevant to determining whether the infringement of 
aboriginal title is justified, in the same way that the Crown's failure to consult an 
aboriginal group with respect to the terms by which reserve land is leased may 
breach its fiduciary duty at common law: Guerin. The nature and scope of the 
duty of consultation will vary with the circumstances. In occasional cases, when 
the breach is less serious or relatively minor, it will be no more than a duty to 
discuss important decisions that will be taken with respect to lands held pursuant 
to aboriginal title. Of course, even in these rare cases when the minimum 
acceptable standard is consultation, this consultation must be in good faith, and 
with the intention of substantially addressing the concerns of the aboriginal 
peoples whose lands are at issue. In most cases, it will be significantly deeper 
than mere consultation. Some cases may even require the full consent of an 
aboriginal nation, particularly when provinces enact hunting and fishing 
regulations in relation to aboriginal lands. 

 
3.39 The specific challenge in the Haida case involved the Haida’s allegation that the 

Minister of Forests had replaced TFL 39 in 1999 and authorized its transfer in 

2000 without first consulting the Haida people and seeking to accommodate their 

interests.  The Haida asked the Court to quash those approvals and declare them 

illegal.  The lower Court rejected the challenge, stating that no duty to consult 



 45

could arise until after aboriginal title had been proved in Court, and no Court 

decision has yet been rendered on that question.  

 
3.40 The Court of Appeal overruled the lower court decision.  At paras. 41 and 42 of 

its decision, the Court held as follows: 

The chambers judge in this case and the chambers judge in Westbank v. British 
Columbia decided that until the precise nature of the aboriginal title or aboriginal 
rights in question have been determined there could be no conclusive 
determination of whether the title or rights had been prima facie infringed and 
accordingly no conclusive determination of whether the prima facie infringement 
was justified. All that is true. But it does not mean that there is no fiduciary duty 
on the Crown to consult the aboriginal people in question after title is asserted 
and before it is proven to exist, if, were title to be proved, there would be an 
infringement. 

How could the consultation aspect of the justification test with respect to a prima 
facie infringement be met if the consultation did not take place until after the 
infringement? By then it is too late for consultation about that particular 
infringement. By then, perhaps, the test for justification can no longer be met and 
the only remedies may be a permanent injunction and compensatory damages.  

3.41 The uniqueness of aboriginal rights and title issues is such that statutory decision-

makers will in every instance wish to consult with their legal counsel regarding 

the appropriate manner of compliance with their obligations in this area.   This is 

especially so in light of (1) s. 77.1 of FRPA, which expressly recognizes the 

necessity for decision-makers to take account of aboriginal rights, and (2) the 

recent case of Husby Forest Products Ltd. v. British Columbia (Minister of 

Forests), [2004] B.C.J. No. 185 (S.C.) where the Court held that a District 

Manager’s decision to refuse a cutting permit based on aboriginal rights was 

legally flawed and had to be reconsidered: 

On the evidence before me there was no consultation between the Haida and 
Husby in order to delineate the aboriginal right that was of concern.  I do not see 
how the District Manager can make a decision that a cutting permit applied for 
under a forest licence ought to be granted or denied without a clear delineation of 
the scope of the aboriginal right asserted and I would remit the matter to the 
District Manager to reconsider the application in accordance with these reasons. 
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E. Exercising discretion 

 
3.42 As discussed in chapter 2, regulatory legislation contains many mandatory 

directions to statutory decision-makers.  These requirements tell decision-makers 

what they “must” do in exercising certain statutory powers. 

 
3.43 However, effective regulatory legislation could not exist without conferring 

significant discretion on statutory decision-makers.  Particularly in areas such as 

licensing and enforcement, the exercise of judgment is necessary.  Rigid rules in 

licensing and enforcement can lead to hardship, injustice and arbitrariness.   

Given the diversity of licensees, geography and practical situations that confront 

the Forest Service, it would be impossible to draft one set of rules that would 

cover every conceivable situation that confronted statutory decision-makers.   

 
3.44 Discretion exists whenever a statutory decision-maker has the power to make a 

choice among possible courses of action or inaction.  

 
3.45 As discussed in chapter 2, discretion can arise both with regard to procedural 

matters before statutory decision-makers and in the substance of their decisions.   

 
3.46 The Courts have recognized the importance of discretion in order for statutory 

decision-makers to function properly.  At the same time, they have also 

emphasized the importance of ensuring that discretion be exercised within the 

law.   As noted by the Supreme Court of Canada in Baker v. Canada, [1999] 

S.C.R. 817 at para. 53: 

…when using statutory language that confers broad choices on administrative 
agencies, the courts should not lightly interfere with such decisions, and should 
give considerable respect to decision-makers when reviewing the manner in 
which discretion was exercised. However, discretion must still be exercised in a 
manner that is within a reasonable interpretation of the margin of manoeuvre 
contemplated by the legislature, in accordance with the principles of the rule of 
law (Roncarelli v. Duplessis, [1959] S.C.R. 121), in line with general principles 
of administrative law governing the exercise of discretion. 

 
3.47 The Courts have developed principles designed to ensure that the exercise of 

discretion by statutory decision-makers takes place in accordance with the law.   It 
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will be useful to refer to a number of forestry law cases to illustrate these 

principles, which can be usefully reduced to two statements (i) discretion must be 

exercised for proper statutory purposes; and (ii) discretion must be exercised 

independently. 

 
(i) Discretion must be exercised for proper statutory purposes 
 
3.48 The first important principle regarding discretion is that it must be exercised for 

"proper purposes".  This means that discretion must be exercised for reasons that 

relate to the purposes of the power in question, and of the statute in general. 

 
3.49 A blatant example of exercising discretion for improper purposes would be 

suspending a licence or imposing a penalty based on revenge or out of dislike for 

a person or their beliefs.  A situation very close to this occurred in a famous 

Canadian court decision from the 1950s (Roncarelli v. Duplessis, [1959] 1 S.C.R. 

122), a case where the Premier of Quebec ordered a liquor licence revoked for the 

sole reason that the licencee was using the funds from his liquor operation to bail 

out fellow Jehovah’s Witnesses who had been handing out leaflets contrary to 

other government laws.  The Supreme Court of Canada held that the Premier 

exercised his powers under liquor licensing legislation for improper purposes.  

The revocation action taken had nothing to do with the objectives of liquor 

legislation.  

 
3.50 But improper purposes are not limited to malicious motives.  Government 

decision-makers may have the most benevolent motives and still act for purposes 

that are legally improper.  As discussed in Chapter 2 above, the BC Supreme 

Court in Carrier Lumber held that a regional manager of forests had acted outside 

the proper purposes of the legislation in imposing silviculture security 

requirements on a company, and then cancelling its licence, where the real reason 

for the actions had to do with accommodating private government arrangements 

with First Nations groups.  
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3.51 An even more recent illustration that the benevolence of a decision-maker’s 

motivation does not legalize an improper purpose is the case of Imperial Oil Ltd. 

v. Driedger, 2002 BCSC 0219.  That case turned on the language of s. 27.6(1) of 

the Waste Management Act, which stated as follows: 

(1) On application by a responsible person, a manager may issue an 
approval in principle stating that a remediation plan for a contaminated 
site 

(a) has been reviewed by the manager, 

(b) has been approved by the manager, and 

(c) may be implemented in accordance with conditions 
specified by the manager. 

3.52 Imperial applied for an approval in principle to remediate a former service station 

property in Salmo.  The manager refused.  The Court found that the sole reason 

for the manager’s refusal was that he trying to assist a group of neighbours whose 

properties had been contaminated by the service station, and who were 

(unsuccessfully) trying to negotiate a civil settlement with corporate Imperial.  As 

noted by the Court: 

The owners of the Undisputed Properties (the "Owners") had alleged that the 
contamination had caused them damage, including the devaluation of their 
property and economic loss. The Owners were seeking compensation from 
Imperial for these losses. Such losses would, in the ordinary course, be the 
subject of a civil proceeding before the courts. 

In the months following September 2000, the respondent involved himself in 
efforts to achieve a settlement of the civil claims of the Owners. These efforts 
took many forms; however, the common theme was that the respondent tied the 
issuance of the AIP to the settlement of the civil claims of the Owners.  

3.53 While one cannot question the good faith of the manager on a human level, the 

Court held that his decision to refuse the approval based on Imperial’s failure to 

reach a deal with local residents had nothing to do with the regulator’s role in 

approving a remediation plan for the protection of the environment.  As noted by 

the Court at para. 74: 
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Under the Act the respondent does not have the authority to order compensation 
to be paid with respect to such claims, nor is he empowered under the Act to 
adjudicate such claims. It follows that he cannot do indirectly what he is not 
entitled to do directly. Compensation for third parties, other than compensation 
for the costs of remediation, is therefore not a relevant factor for the respondent 
to consider in the exercise of his discretion with respect to an application for an 
AIP. Where he does so, he has exceeded his jurisdiction. 

 

3.54 Forestry legislation has very broad purposes.  As long as discretion is based on 

these purposes, statutory decision-makers need not fear that they are acting 

illegally.  The key point here is that all discretionary decisions must be motivated 

solely out of concern for the integrity of the purposes of forestry legislation as 

they apply to the case on the merits.  

 
(ii) Discretion must be exercised independently 

 
3.55 The independent exercise of discretion may be illegally compromised in two 

ways.  The first is where the decision-maker wrongly abdicates the exercise of 

discretion to some other person.  The second is where discretion is fettered 

because of rigid adherence to a policy that does not allow exceptions. 

 
3.56 Discretion can be wrongly abdicated to another person where it is delegated to 

that person without legal authority.  In Fraser-Fort George (Regional District) v. 

British Columbia (Minister of Forests), [1998] B.C.J. No. 1101 (S.C.), the Court 

held that this had happened when a Fire Centre Manager made a decision that the 

regional district failed to comply with a burning permit, and made a demand for 

payment under s. 161 of the Forest Act: 

A person who … fails to comply with a burning permit issued under section 
113… 

(a) commits an offence, and 
(b) shall pay to the Crown on demand 

(i) the costs incurred by the Crown … directly or indirectly, as a result of 
the contravention. 

 

3.57 The Court held that only the Minister had the power to make a demand on behalf 

of the Crown, and that this power could not be delegated by the Minister without 
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specific legislative authority to do so.  In reaching its decision, the Court quoted 

as follows from an administrative law text: 

The rule against delegation.   A discretionary power must, in general, be 
exercised only by the authority to which it has been committed.  It is a well-
known principle of law that when a power has been confided to a person in 
circumstances indicating that trust is being placed in individual judgment and 
discretion, he must exercise that power personally unless he has been expressly 
empowered to delegate it to another. 

 

3.58 For minister’s powers, the problem in the Fraser-Fort George case has now been 

legislatively addressed in s. 1(2) of the Forest Act and s. 2(2) of FRPA.  Both 

these sections expressly provide that “a reference … to the minister … does not 

mean that a reference to the minister alone requires the minister to deal with the 

matter personally….”   

 
3.59 Statutory discretion can also be wrongly abdicated to a third person where the 

correct decision-maker signs the decision, but the signature merely rubber-stamps 

a decision that was in fact made by a third person, such as a staff member, an 

advisor or even a senior Ministry employee.    

 
3.60 It is important not to misunderstand this point.  A decision-maker is perfectly 

entitled to take and accept advice, to rely on the expertise of other staff 

(particularly on technical questions) and to be influenced by that advice.  

However, there is a difference between taking advice on one hand, and blindly 

accepting it or feeling coerced to accept it on the other: Consolidated Bathust 

Packaging Ltd. v. I.W.A., [1990] 1 S.C.R. 282; Tremblay v. Quebec, [1992] 1 

S.C.R. 952.  In the end, the legal requirement of independence means that the 

decision-maker must take the time to understand the advice, to consider it 

critically and to take full responsibility for the decision. 

 
3.61 An argument of this sort arose in Omineca Enterprises Ltd. v. British Columbia 

(Minister of Forests), [1993] B.C.J. No. 2337 (C.A.).  In that case, the company 

challenged an appeal board decision on the basis that the role played by legal 

counsel who was retained to provide legal advice to the hearing panel gave rise to 
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a reasonable apprehension that the panel had abdicated its independent decision-

making role to the lawyer.  The majority of the Court rejected the allegation on 

the facts, but did not disagree with the law as stated by the dissenting justice who 

cited this passage from an Ontario case regarding the proper approach where a 

decision-maker is, or appears to be, abdicating the decision to a third person:  

While the Discipline Committee is empowered to obtain the advice of counsel, 
the Committee cannot abdicate to counsel its obligation to conduct the hearing.  
Here, counsel retained to advise the Discipline Committee, during large portions 
of the hearing spoke as its de facto Chairman and as a member of that 
Committee.  During those portions of the hearing he, and not the Committee 
members, called a recess, argued with counsel for the parties, made rulings, 
purported to make a finding of fact, and generally speaking, acted as 
spokesperson for the Committee. 

 
In our view, it is intolerable that a man faced with a disciplinary hearing should 
have to face not only the DC that has been provided for by the Legislature, but in 
addition, counsel hired by it who runs the hearing, makes decisions for the 
Committee, and makes those decisions without even consulting the Committee.  
A person facing such a hearing would not know whether he has been tried by the 
Committee or by someone it hired to assist it. 

 

3.62 Discretion will also be legally compromised where, instead of abdicating the 

decision to another person, the discretion is fettered by a blind adherence to 

internal policy that does not allow exceptions.  This was the situation in Koopman 

v. Ostergaard, [1995] B.C.J. No. 1822 (S.C.) (see para. 2.10 above), where the 

Court quashed a licence to cut that had been issued based solely on a Ministry 

policy to issue such approvals whenever a well authorization had been granted 

under the Petroleum and Natural Gas Act.    

 
3.63 The concern in this area being to ensure that statutory decisions reflect 

independent thought is nicely illustrated in the sequel to Koopman – the case of 

Chetwynd Environmental Society v. British Columbia (Ministry of Forests), 

[1995] B.C.J. No. 2241 (S.C.).  Following the Court’s decision in Koopman 

quashing the licence to cut based on fettering, Imperial re-applied for the licence 

to cut on the ground that the licence should be issued as a matter of public policy.  

On this basis, the District Manager once again granted the licence to cut.  He 

decided that, despite the Ministry of Forest’s land use objections to the overall 
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project, the environmental impacts associated with cutting the particular trees at 

issue in the proposed licence was acceptable.  He expressed his view of his 

discretion as follows: 

[I am entitled to issue the licence to cut if I am] satisfied that the timber on the 
right of way can be cut without causing damage to the environment and that 
harvesting operations can be undertaken in accordance with our various 
legislative requirements.  I am satisfied that the harvesting practices can be 
adequately controlled though company compliance with the terms and conditions 
of the Licence to Cut document and the logging plan. 

 

3.64 Faced with a discretion reflecting considered thought by the district manager, the 

Court’s assessment was dramatically different than it was in Koopman (para. 51): 

The evidence discloses that the respondent Dyer did not issue the Licence 
“automatically” or upon any preconceived premise that a Licence to Cut must be 
issued. He did consider and give weight to the prior granted permission of 
Energy to construct an access road to the wellsite.  That was not improper.  It is 
wrong to say that in defining his discretion he focused upon the impact of the 
harvest of trees from the right of way thereby fettering his discretion. 

 
F. Finding facts 

 
3.65 Fact-finding is another fundamental element that must inform a statutory decision.   

 
3.66 Fact-finding is nothing more or less than the decision-maker’s search for the truth 

about past or present events in the world that inform the statutory decision to be 

made.  It may be the truth about field conditions.  It may be the truth about what a 

person did or did not do on a particular day.  It may be the truth about what one 

person said to another.  It may be the truth about the volume of timber harvested.   

 
3.67 Fact-finding and procedural fairness are closely related.  By providing for fair 

notice and an opportunity to be heard, the decision-maker is doing more than 

providing the parties with respect.  The decision-maker is also creating a process 

that exposes the strengths and weakness of each party’s information in order to 

assist the decision-maker to find out the truth about what happened. 

 
3.68 Fact-finding is usually the least “legal” part of decision-making.  However, it can 

at times be the most difficult.  The difficulty arises because of the complications 
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that can attend the task of giving a decision-maker an authentic and fully accurate 

reproduction of things that happened in the past.  The frailties of human 

observation and human memory, imperfections in data collection, and certain 

realities of human psychology often become very evident when a decision-maker 

is attempting to find facts.   

 
3.69 To assist in this task, a number of principles have been developed over time to 

assist decision-makers who have to struggle with the task of ascertaining the truth.  

Some of the key principles for purposes of Ministry decision-making are outlined 

below. 

 
(i) Distinction between “evidence” and “fact” 
 
3.70 First, it is important to distinguish between “evidence” and “fact”.  Evidence is 

merely the material that a party seeks to introduce before the decision-maker (for 

example, statements, documents, photographs) to persuade the decision-maker to 

accept the party’s version of past or present events.  Fact is the decision-maker’s 

determination about which version of reality to accept.  Every sound statutory-

decision should include a statement of the facts that the decision-maker accepts 

for purposes of the decision.   Merely reciting the evidence tendered by one party 

or another is not sufficient. 

 
(ii) Onus (burden) of proof and standard of proof 
 
3.71 Second, every statutory decision should begin with an understanding of the 

applicable onus of proof and the standard of proof.  The onus and standard of 

proof are critical concepts in the law about fact-finding, particularly in the 

enforcement context.  Their purpose is to assist decision-makers to deal with the 

uncertainty of determining when evidence should be treated as “fact”.   

 
3.72 The onus of proof refers to who has the legal burden of proving their case.  For 

example, in a standard criminal case, the Crown has the legal onus of proving the 

facts alleged in the criminal charge.  The standard of proof deals with how much 

proof you need to satisfy the burden of proof.   Returning to the example of a 
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standard criminal case, the Crown’s standard of proof is proof beyond a 

reasonable doubt. 

 
3.73 In administrative law: 

 

(a) The burden of proving the relevant facts is on the person seeking to 

persuade a statutory decision-maker to exercise the statutory power.  

In the approval context, this means that the burden of proof is on the 

applicant or licencee to demonstrate the assertions set out in the 

application are true.  In the enforcement context at first instance, this 

means that the burden is on the Forest Service to demonstrate that 

there has been a contravention of the governing legislation. 

 
(b) The standard of proof in administrative law is usually the balance of 

probabilities.  The balance of probabilities sets a lower threshold than 

proof beyond a reasonable doubt, as evidenced by the fact that the 

same evidence has led many persons to be acquitted of criminal 

offences but found responsible in civil or administrative proceedings: 

see Bennett v. Securities Commission (1991), 82 D.L.R. (4th) 129 

(B.C.S.C.). 

 

(c)  The “balance of probabilities” standard can be expressed as a finding 

that something “is more likely than not” the truth, based on the 

evidence before the decision-maker.  It has been crudely described as a 

“50% + 1” type of finding.   

 
(d) An even lower standard of proof than the balance of probabilities is the 

“reasonable grounds to believe” standard.  This standard, which is 

most commonly used in the context of inspections and investigations 

(see for example, s. 59(2) of FRPA) does not apply to fact-finding 

unless the statute says so. 
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(iii) Addressing (and expressing) uncertainties in evidence 
 
3.74 In seeking to find out the truth about past events, the decision-maker is limited by 

the evidence tendered at the hearing.  Evidence can be imperfect or incomplete.  

At the end of the hearing process, you may continue to harbour significant 

uncertainty about just what happened, even after making further inquiries (which 

you are entitled to do, provided procedural fairness is granted8).  All this leads to 

two important points about addressing uncertainties in the evidence. 

 
3.75 First, having set upon making a decision, you cannot abdicate your role by saying 

“I can’t decide”.  The onus and standard of proof are there specifically to guide 

you to a legally proper resolution.   If the evidence shows that something is more 

likely than not, then you must find that it is a fact.  If the evidence does not show 

that something is more likely than not, then the fact in question has not been 

proved. 

 
3.76 Second, the humbling nature of decision-making based on evidence has 

implications for how you express your findings.  It is only in clear cases that 

judges and other decision-makers boldly say “X is true and Y is not”, or “X is 

telling the truth and Y is lying”.  Where evidence is contested, it is much more 

common for decision-makers to say things such as: 

 
“The evidence, on balance, satisfies me that X took place” or “I prefer the 
evidence of party A for the following reason….”   
 
 
 
 
 
 

                                                 
8   Take for example a penalty hearing where a key issue concerns the actual environmental damage done to 
a stream by logging practices.  If the decision-maker finds the evidence tendered at the hearing insufficient, 
it is open to him to solicit assistance of a specialist – for example, an official from WLAP or Environment 
Canada and obtain a report.   This action would be consistent with procedural fairness as long as the 
decision-maker transparently outlines his inquiries, the data he provided to the expert and the report he 
receives, and gives the parties a full chance to respond to the report before he makes his decision.  The 
decision-maker must of course take care to ensure that he does not engage in other communications with 
that specialist that are not shared with the parties. 
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(iv) The “rules” of evidence 
 
3.77 As explained by Macaulay, in Practice and Procedure Before Administrative 

Tribunals (2001) statutory decision-makers do not apply the same rules of 

evidence that apply to courts:  

For the most part, the traditional “rules of evidence” were developed for the 
courts, to help accomplish their mandates.  These rules have not been developed 
to serve agency purposes.  Thus, to a great extent, the rules of evidence do not 
apply, and should not be applied, to agency proceedings as they will not 
contribute to the tasks administrative agency decision-makers have to carry 
out…. This freedom from the rules of evidence is a principle of the common 
law…. (p. 17-2.1) 
 
When an agency is faced with an evidentiary objection, the obligation on the 
agency is to determine what practical weakness is really being asserted as the 
basis for the rejection of the evidence and whether the weakness is really 
sufficient to make the evidence sufficiently unreliable or unusable for the task it 
is intended to be put. 
 
Notwithstanding all the foregoing, however, individuals appearing before 
agencies, and agency decision-makers, cannot simply ignore the concept of 
evidence.  The fact that a decision-maker may not be bound by the legal “rules of 
evidence” does not mean that anything should go respecting the material which 
you receive in the course of a proceeding. 

 

3.78 Based on the above, you may wish to ask yourself two questions when 

considering the evidence a party seeks to tender: 

 
(a) If the evidence were accepted as true, would it be relevant to the 

decision you have to make?    

 
(b) If the evidence is relevant, how much weight should it be given to 

prove the fact?    

 
 The common sense focus here is on the best and most reliable 

evidence available. Credible direct observation and 
photographic proof are usually the best evidence.    

 
 Hearsay evidence is normally less reliable than direct 

observation.  A hearsay statement is a statement made to a 
decision-maker about what somebody else said happened.  For 
example, if a company president came into the hearing, alleged 
the trees were cut by someone else, and gave evidence that his 
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staff told him that there was no harvesting on the date a 
trespass was alleged to have occurred, that would be hearsay.  
The president was not there, and he is asking you accept as true 
a statement by a third person not at the hearing.   

 
  Hearsay statements should normally be allowed to form part of 

the evidence.  The amount of weight that you give them will 
depend on the other evidence before you.  For example, if the 
relevant forest officer was present and gives credible evidence 
that he was present and witnessed harvesting in the area on the 
date in question, you would prefer his evidence.  On the other 
hand, if you have only a written inspection report (which is 
also hearsay) without the author present, and there is some 
question as to the dates and details, you would not necessarily 
reject the president’s evidence out of hand, and may need to 
make further inquiries. 

 
 “Circumstantial evidence” is different from hearsay evidence.  

Circumstantial evidence can be direct observation that supports 
a reasonable inference – For example, “I saw the person 
holding a smoking gun, therefore you should infer that he shot 
the person”.  As explained by Sopinka, in The Law of Evidence 
in Canada (1999) at p. 38, decision-makers are perfectly 
entitled to make findings of fact based on circumstantial 
evidence provided the inference is logical: 

 
A witness cannot always be called to prove the facts from 
personal observation nor can a document always be introduced 
which directly establishes the fact.  The facts in issue must, in 
many cases, be established by proof of other facts.  As many 
courts have noted, criminals are not likely to commit their crimes 
within the sight of witnesses and it would be a great blow to the 
administration of the criminal justice system if such evidence 
was not admitted.  If sufficient other facts are proved, the court 
may “from the circumstances” infer that the fact in issue exists 
or does not exist.  In such case, proof is said to be circumstantial. 
 

(v) Addressing evidentiary objections 

 
3.79 What should you do if an “objection” about evidence is raised during an 

“opportunity to be heard”?  If you do not know the answer, and do not have ready 

access to legal counsel to assist you, there are two strategies you can use.   

 
3.80 One strategy is to allow the evidence to be tendered but advise the parties that you 

will make a formal ruling about its admissibility in your written reasons.  A 
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second strategy is to admit the evidence and advise that you will ultimately decide 

what “weight” to attach to it.  This latter approach reflects that, in general, you are 

probably at greater risk of having a decision overturned by a court if you exclude 

what should have been admissible evidence than if you admit inadmissible 

evidence.  As a general rule of thumb, you should only be excluding evidence if it 

is clearly irrelevant, unreliable or prejudicial. 

 
(vi) Credibility 

 
3.81 On of the most difficult tasks for any decision-maker occurs when two people tell 

completely opposite stories.  Both stories cannot be true and the decision-maker is 

charged with the daunting task of deciding whose version is more likely accurate.  

In undertaking this task, it is helpful to recall the following passage from a 

famous British Columbia case, Faryna v. Chorny, [1952] 2 D.L.R. 354 

(B.C.C.A.), at 356-57: 

If a trial judge’s finding of credibility is to depend solely on which person he 
thinks made the better appearance of sincerity in the witness box, we are left with 
a purely arbitrary finding and justice would then depend upon the best actors in 
the witness box.  On reflection it becomes almost axiomatic that the appearance 
of telling the truth is but one of the elements that enter into the credibility of the 
evidence of a witness.  Opportunities for knowledge, powers of observation, 
judgment and memory, ability to describe clearly what he has seen and heard, as 
well as other factors, combine to produce what is called credibility....  A witness 
by his manner may create a very unfavourable impression of his truthfulness 
upon the trial judge, yet the surrounding circumstances in the case may point 
decisively to a conclusion that he is actually telling the truth.  I am not referring 
to the comparatively infrequent cases in which a witness is caught in clumsy lie. 
 
The credibility of interested witnesses, particularly in cases of conflict of 
evidence, cannot be gauged solely by the test of whether the personal demeanor 
of the particular witness carried the conviction of truth.  The test must reasonably 
subject his story to an examination of its consistency with the probabilities that 
surround the currently existing conditions.  In short, the real test of the truth of 
the story of a witness in such a case must be its harmony with the preponderance 
of the probabilities which a practical and informed person would readily 
recognize as reasonable in that place and in those conditions.  Only thus can a 
court satisfactorily appraise the testimony of quick-minded, experienced and 
confident witnesses, and of those shrews persons adept in the half-lie and of long 
and successful experience in combining skillful exaggeration with partial 
suppression of the truth. 
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3.82 It is seldom necessary for a decision-maker to make a finding that “party X was 

lying”.  In many cases, it is much more appropriate for the decision-maker to 

simply state that he or she “preferred” the evidence of one witness or another, and 

to make that finding based on all the circumstances in the case.   

 
3.83 In the case of British Columbia v. Canadian Forest Products Ltd., [1999] B.C.J. 

No. 1945 (S.C.), the Crown sued the company for damage caused by a holdover 

fire that the Crown alleged was the company’s fault.  The company argued that 

the Crown could not prove it was a holdover fire, and that arson, negligence of 

domestic woodcutters, or lightning strikes were just as plausible as explanations.   

The Court, which was later upheld by the Court of Appeal on this issue ([2002] 

B.C.J. No. 692) rejected the “accident theory”, and in so doing made several 

comments that are very helpful in understanding and assessing circumstantial 

evidence and credibility: 

Circumstantial evidence 
 
There is no direct evidence of an ignition source from an arsonist or a careless 
woodcutter.  The circumstantial evidence of an arsonist providing the ignition 
source is from Mr. Lundeen. 
 
On 28 June 1992, Mr. Lundeen, a prospector, was working some of his claims in 
Stone Creek, with his partner Mr. Bourdon.  Mr. Lundeen said that he heard the 
sound of a power saw coming from the direction of Cut Block #2 in Cutting 
Permit #222.  Upon leaving his mineral claims, Mr. Lundeen said that he spotted 
smoke.  He said it was a "tight column, going up fairly high, forming a distinct 
mushroom cloud.  The smoke was a fuel oil colour, it was a gray-type colour.  It 
was distinctly a fuel oil type colour."  Mr. Lundeen said that he had seen smoke 
like that before in slash burning activities where accelerants are added to diesel 
fuel to promote ignition. He also saw a pick-up truck in the area, prior to his 
sighting of the smoke. 

 
That evidence does not lift this theory to as much as a "mere possibility"…. 

 
The fourth hypothesis, and on a preponderance of evidence, the probable cause of 
the fire, is a holdover fire. 
 
Witnesses described a number of features associated with holdover fires.  For 
example, was the pile dirty; was it built during wet weather, or dry; on a level, or 
sloped, landing; did it contain stumps, or large chunks; did it burn well, or not.  
For any particular holdover fire, some of these features are a necessary condition 
for the holdover; for others, not.  But there is no combination of features which 
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can be universally said to be necessary and sufficient conditions for a fire to hold 
over. 
 
Indications of the presence of a holdover by smoking, or emitting the odour of 
smoke, is intermittent.  It would not be unusual, therefore, for the sight of smoke, 
or its odour, to go undetected by Mr. Olson, Mr. Andreschefski, Mr. Bourdon 
and Mr. Lundeen, but to be observed by Mr. Leake.  What would, apparently, be 
constant, would be heat under the surface. Hence, the necessity for "cold 
trailing". 

 
Credibility 

 
It is said that Mr. Leake's testimony should not be accepted; it is unreliable and 
unbelievable; it is internally inconsistent, and inconsistent with prior narratives 
given by Mr. Leake; and, it fails to meet the test in Faryna v. Chorny. On the 
contrary, Mr. Leake did meet the test in Faryna. 
 
He is not an interested witness.  Indeed, his pecuniary interest would best be 
served by attempting to deflect all blame from the defendant.  Mr. Leake has 
aspirations of obtaining contract work from the defendant. 

 
Mr. Leake's personal demeanour did carry the conviction of truth. 

 
When Mr. Leake was interviewed by counsel for the defendant, in July 1998, he 
said that he recalled one time when he noted smoke on one of the defendant's cut 
blocks.  He was uncertain of the year, and the location of that observation. 
Although he did mark a map reference, showing Cut Block #2 of Cutting Permit 
#222 as the site of that observation. 
 
At trial, Mr. Leake was certain that his observations of smoke were made, in May 
1992, on Cut Block #2 of Cutting Permit #222.  His recollection in 1999 was 
assisted by reference to material he did not refer to in interviews, and 
correspondence, with counsel for the defendant in 1998.  His preparation for 
testifying at the trial was more focussed than his preparation for the interview 
with counsel for the defendant.  His refreshed memory is not surprising.  Why 
else write things down?… 

 
Each of Messrs. Leake, Helgren and Andreschefski have testified to 
observations, which, if accepted, connect those two known facts.  The 
defendant's argument on the credibility of these three witnesses has attributes of a 
conspiracy among the three, to give perjured evidence to the detriment of the 
defendant.  Alternatively, the three, independently of each other, coincidentally, 
combined to give perjured evidence to the detriment of the defendant.  Either of 
those alternatives is not in harmony with the preponderance of probability. 
 
I accept the explanation by Mr. Leake for his prior uncertainty and the 
explanations by Mr. Helgren and Mr. Andreschefski for their prior lack of 
candour.  Hence, their prior inconsistent statements are no longer relevant 
evidence in this trial. 
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All of the witnesses on this trial were faced with the problem of accurately 
recalling and relating their memories of events they observed some seven years 
past.  Although caution must be exercised to endeavour to separate historical 
recall from subsequent reconstruction, the discrepancies and uncertainties which 
do exist in the testimony of Messrs. Leake, Helgren and Andreschefski do not 
detract from their general credibility. 

 
And, too, the recollections of Mr. Leake and Mr. Andreschefski, of their 
observations, under relatively favourable conditions, is more reliable than the 
conflicting eye witness recollections of the location of flame, or smoke, at initial 
observation, under emergent conditions. 

 
In result, it is more likely than not that the fire of 28 June 1992 was caused by a 
holdover from the defendant's burning in the autumn of 1991. 

 
 
(vii) Facts requiring expert opinion 

 
3.84 As a general rule in court, witnesses are only supposed to testify about the facts. 

They are not entitled to express opinions about technical matters, or draw 

controversial inferences, unless they are experts on a particular subject.  Courts 

usually receive assistance on matters requiring expertise from outside experts who 

have to be qualified as such by the Court. 

 
3.85 The Ministry of Forests is staffed with specialists in various aspects of forestry.  

As such, statutory decision-makers are entitled to consider and accept the expert 

opinions of their staff.  Statutory decision-makers are also entitled to apply their 

own expertise in deciding the questions before them.   

 
3.86 Statutory decision-makers are entitled to go one step further and take “official 

notice” of facts that are not otherwise in evidence.  For example, official notice 

may be taken of particular forestry practices in a particular region.  There are two 

main limitations on the use of official notice: (1) the information in question 

should be clearly within the knowledge of the decision-maker; and (2) the 

decision-maker should give the affected person notice that the information will be 

considered, and an opportunity to respond. 
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(viii) Fact-finding and risk assessment 

 
3.87 Just as it is important to distinguish between fact and evidence, it is important not 

to confuse findings of fact with the assessment of risk. 

 
3.88 Fact-finding is about determining what happened in the past or determining 

objective data about present conditions – for example, who started the fire, who 

cut the wood, or what are the characteristics of a particular stream?   Was a person 

cooperative in seeking to correct a contravention? 

 
3.89 Risk-assessment, on the other hand, is forward-looking.  It requires an informed 

prediction about future.   Risk assessment is necessarily involved in any decision 

about whether a proposed result or strategy is consistent with an objective set out 

in the Forest Planning and Practices Regulation. 

  
3.90 In the compliance and enforcement context, risk assessment comes into play in 

determining inspection priorities, and in determining penalties, such as whether a 

deterrent is necessary to ensure future compliance. 

 
3.91 The Ministry has published a number of document guides regarding risk 

management; they will not be repeated here.  For present purposes, the key points 

are as follows: 

 
 The prediction of risk, by its very nature, has uncertainty attached 

to it.  Risk assessment does not require a decision-maker to be 
omniscient.  Instead, it requires a considered and specialized 
judgment of the likelihood and magnitude of harm if a course of 
action is allowed. 

 
 The exercise of this judgment cannot be based on speculation.  It 

must be based on facts that are known. 
 

 Having determined the facts, however, the language of “balance of 
probabilities” is not appropriate to the risk assessment exercise.  
One can never predict the future on a “balance of probabilities”. 

 
 In the protection of public safety and the environment, the Courts 

have found that terms like “significant risk” or “real risk” are much 
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more suitable.  These terms reflect that in risk assessment, 
decision-makers are considering evidence, but also making 
informed value judgments about how much of the resource can be 
consumed, and what fashion, consistent with the overall purposes 
of the relevant forestry legislation. 

 
G. A checklist: making sound statutory decisions 
 

3.92 The following checklist summarizes the key elements that Ministry decision-

makers should be aware of when making a statutory decision: 

 
Before the hearing 

 
1 What are the relevant sections of the statute and regulation that govern 

this decision? 
 
2 Do I have authority to make the decision? 

 
3 What parts of this decision are mandatory, and what parts are 

discretionary?   
 

4 If there is discretion: (a) does the proposed decision fit within the 
purpose of the discretion; and (b) what are the relevant Ministry policies, 
recognizing that I can depart from those policies if they do not make 
sense in the circumstances of the case? 

 
5 Is this a true emergency where procedural fairness can be suspended?   

 
6 If procedural fairness is required, does the statute specify the particular 

procedures that have to be followed?  Even if the statute addresses 
procedure, are there other steps that procedural fairness requires, such as 
disclosure of information? 

 
7 If the statute does not address procedure: 

 
 Which person or persons are so directly affected by this proposed 

decision such that they should receive notice and an opportunity 
to be heard? 

 
 Does the written notice to those persons adequately set out the 

issues they have to answer, disclose the relevant material and 
give them a reasonable time to respond? 

 
 Should the hearing be an oral hearing or a written hearing?   Are 

there opportunities before the hearing for staff and the affected 
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person to meet and agree about certain facts or issues in order to 
make the hearing more efficient?  Can I as the decision-maker 
take any steps to encourage pre-hearing discussions and 
agreements?  Should I conduct a pre-hearing conference to 
discuss procedural issues and ensure the fair exchange of 
information? 

 
8 Do I have information that warrants legal advice about whethe any 

aboriginal group receive notice and an opportunity to be heard before I 
make my decision?   

 
9 What are the facts that must be established for me to make a decision?  

Who has the onus of demonstrating those facts? 
 
 
 

At the hearing (if oral, adapt if written) 
 

10 Have I properly outlined my role, the issues and hearing procedure for 
the parties?  Do the parties understand all this? 

 
11 Am I setting a respectful and professional tone, and am I expecting the 

same of the parties? 
 
12 Is the evidence being tendered at the hearing relevant and helpful to 

addressing the legal requirements of the legislation in question?  If not, 
do I need to request that the parties obtain other or additional 
information? 

 
13 Are there any credibility issues arising at the hearing?  If so, which 

version of events has the greatest ring of truth given all the other 
evidence? 

 
14 Are there any issues that require expert opinion?  If so, is there sufficient 

expertise at the table?  Am I taking official notice of any specialized 
facts that I should give the affected party an opportunity to address? 

 
15 Having heard the evidence, is the statute clear in its language, or are 

there ambiguities in the language regarding which it would be helpful to 
(a) ask the parties for submissions, or (b) seek legal advice? 

 
After the hearing 

 
16 Do I have all the information I need to make a decision? 
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17 Does my decision set out: (a) the issues; (b) the facts I have found to be 
demonstrated (or not) on a balance of probabilities? 

 
18 If credibility issues have arisen, do my reasons for preferring one 

version over another go beyond my assessment of the “demeanour” of 
the parties? 

 
19 What is my decision on the application of the facts to the law? 

 
20 Have I properly read the statute?   

 
21 If I have discretion, have I exercised it independently?  How does the 

exercise of discretion relate to the purposes of the statute?   
 

22 What are the key reasons that support my conclusion? 
 

23 Does the Notice of Determination, if any, comply with the statute? 
 

24 Have I written my decision in a fashion that clearly communicates the 
reasons for my decision? 

 

3.93 A statutory decision-maker who understands the principles discussed in this 

sourcebook and follows the approach listed above will be able to apply and adapt 

them to making any first instance determination (other than those involving 

violation tickets and inspection powers) under the governing legislation.   

 
3.94 Because these steps are a way of critical and logical thinking about statutory 

decision-making rather than a set of rote, mechanical steps to be followed, these 

steps will also be adaptable to any first instance determination under future 

amendments to the governing legislation.   
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Chapter 4: Selected Issues:  Understanding due diligence,  
mistake of fact and officially induced error 

 
4.0 Section 72 of the FRPA has carried over the Code reforms, enacted in 2002, 

which legislated the following defences to allegations that a person has 

contravened a provision of the Acts: 

72. For the purpose of a determination of the minister under section 71 or 74, 
no person may be found to have contravened a provision of the Acts if 
the person establishes that the 

(a) person exercised due diligence to prevent the contravention, 
(b) person reasonably believed in the existence of facts that if true 

would establish that the person did not contravene the provision, 
or 

(c) person’s actions relevant to the provision were the result of an 
officially induced error. 

 
4.1 Section 72 reflects a conscious legislative policy choice that where a person can 

establish one of these defences, the person is, for purposes of any administrative 

penalty, morally innocent even if they committed the act that gives rise to the 

contravention.   Importantly, however, s. 106(3) makes clear that the person 

remains liable to government for any economic gain that results from the act or 

omission: 

106(3)  A person is liable to the government for an economic gain that results, 
directly or indirectly, from the person’s act or omission that would have been a 
contravention or an offence under this Act or regulations if it were not for the 
defence of due diligence, mistake of fact or officially induced error. 

 

A. Onus to prove the defence is on the person alleged to have contravened the 
Acts 
 

4.2 Section 72 makes clear that, for these defences to apply, it is not enough for the 

person to raise a reasonable doubt.  Instead, the person must go further and 

affirmatively establish a defence listed in section 72.   

 
4.3 The law is clear that this places the onus to establish the defence on the person 

alleged to have committed the contravention, and that the standard of proof is the 

balance of probabilities.  In other words, the person must prove that it is more 
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likely than not that the facts and requirements for these defences are true.  If the 

scales are evenly balanced, the defence must fail. 

 

B. Due diligence and mistake of fact 

 
4.4 While the FRPA categorizes “due diligence” and “mistake of fact” as separate 

defences, they will be dealt with together here because law has generally regarded 

mistake of fact as one facet of the due diligence defence.  As noted by the 

Supreme Court of Canada in R. v. Pontes, [1995] 3 S.C.R. 44, citing an earlier 

decision: “the defence [of due diligence] will be available if the accused 

reasonably believed in a mistaken set of facts which, if true, would render the act 

or omission innocent, or if he took all reasonable steps to avoid the particular 

event.” [emphasis added]   More recently, the same point was made by the Court 

of Appeal in R. v. MacMillan Bloedel Ltd., [2002] B.C.J. No. 2083 (C.A.) at para. 

47: 

…there are two alternative branches of the due diligence defence.  The first 
applies when the accused can establish that he did not know and could not 
reasonably have known of the existence of the hazard.  The second applies when 
the accused knew or ought to have known of the hazard.  In that case, the accused 
may escape liability by establishing that he took reasonable care to avoid the 
“particular event”. 

 
4.5 Either facet of the defence requires the person asserting it to prove that he took 

reasonable care – either in ascertaining the facts or in avoiding the harm.  The 

defence does not allow a person to rely on ignorance of the law: see Molis v. The 

Queen, [1980] 2 S.C.R. 356. 

 
4.6 In understanding how the due diligence defence is applied, it may be useful to use 

the example of a person alleged to have harvested Crown timber without 

authorization, contrary to s. 52.   A person may establish the due diligence 

defence if they can prove one of the following: 

 
(a) That they honestly and reasonably believed that they had authorization 

to harvest the particular timber.  See for example the 2003 

determination of a District Manager: 
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The authorized cutting was the result of an adjustment to the falling 
boundary.  There was confusion between two orange ribbon lines and 
which one represented the final falling boundary…. 
 
In this particular event the Ministry of Forests established the original 
falling boundary and marked trees within the boundary that were 
reserved from cutting.  The Ministry of Forests made a minor change to 
the boundary whereby two orange ribbon lines remained in the bush.  
The pre-work conference between the licencee and the Ministry of 
Forests … did not discuss or review this particular change to the falling 
boundary.  The licencee was unaware of this particular confusing 
aspect…. (Kuster, December 16, 2003) 

 

(b) That they were aware of the boundary and took all reasonable steps to 

brief, direct and supervise the contractors so that they did not harvest 

restricted Crown timber. 

 
4.7 As noted in another recent determination, “being duly diligent does not mean 

eliminating all risk or possibility of anything going wrong.  However, a person is 

required to eliminate what would in the normal course of business be considered 

unacceptable risks.  Thus a person would assess the likelihood of a harmful event 

occurring and generally the greater the likelihood, the higher the standard of care.  

Complementary to this, the greater the potential damage from an event, the higher 

the degree of care expected.”  As also noted in that determination: 

 
People are only expected to take preventative action to avoid harmful events that 
they could reasonably be expected to foresee. If a harmful event is reasonably 
foreseeable, then a duty arises to take reasonable care to prevent the event from 
occurring.  The test is an objective one and relies on what other people engaged 
in the same activity, looking at the same situation, taking all reasonable care 
could have reasonably foreseen and would have prudently done.  Foreseeability 
is concerned with awareness, knowledge and anticipation of hazards or risks, and 
with what a person taking reasonable care would have done to assess the risk.   
 
(Thibeault, January 14, 2004) 

 
C. Officially induced error 
 

4.8 The defence of officially induced error is a narrow exception to the principle that 

“ignorance of the law is no excuse”.   The application of this defence in the 

criminal law is unsettled, but it has found a place as a regulatory defence.  As 
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explained by Stansfield P.C.J. in R. v. Tissington, [2002] B.C.J. No. 1993 (Prov. 

Ct) at paras. 54-55: 

It is not uncommon within proceedings in which persons are prosecuted for 
alleged breaches of regulatory, strict liability offences to encounter a defence 
argument that the impugned conduct is not culpable by reason of an "officially-
induced error". 
 
That this is so should not be terribly surprising. Any one who has had any 
experience with the increasing number of segments of our society which are 
subject to regulatory oversight likely will have encountered circumstances in 
which there is active interaction between regulators and citizens, and a very real 
potential for honest misunderstandings as to what conduct is or is not to be 
approved or at least tolerated by the regulator. That same experience sometimes 
discloses circumstances in which regulators' representatives in the field - who 
have authority to approve or prohibit particular conduct such that a citizen 
reasonably may be expected to rely upon their apparent decisions in that regard - 
may be operating at odds with the expectations of at least some of their superiors. 
All of that very particular context reasonably may be anticipated to generate 
honest misunderstandings as to what is or is not considered to be "over the line" 
in respect of the enforcement of the particular regulatory statute. 

 

4.9 In R. v. Cancoil Thermal Corporation and Parkinson (1986), 27 C.C.C. (3d) 295 

(Ont. C.A.), the Ontario Court of Appeal articulated the test for officially induced 

error: 

The defence of "officially induced error" is available as a defence to an alleged 
violation of a regulatory statute where an accused has reasonably relied upon the 
erroneous legal opinion or advice of an official who is responsible for the 
administration or enforcement of the particular law. In order for the accused to 
successfully raise this defence, he must show that he relied on the erroneous legal 
opinion of the official and that his reliance was reasonable.  The reasonableness 
will depend upon several factors, including the efforts made to ascertain the 
proper law, the position of the official who gave the advice, and the clarity 
definitiveness and reasonableness of the advice given. 

 

4.10 The elements that a person must prove to take advantage of the defence were 

usefully summarized in R. v. Robertson (1984), 43 C.R. (3d) 39 (Ont. P.C.) at 46 

 
1. The actor must advert to his legal position, i.e., he must be (or 

become) mistaken as to the law after inquiry, not merely ignorant of 
the law. 

 
2. The actor must seek advice from an official, who will usually be a 

member of a government or a government agency. 
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3. That official must be one who is involved in the administration of 
the law in question. 

 
4. The official must give erroneous advice. 

 
5. The erroneous advice must be apparently reasonable. 

 
6. The error of law must arise because of the erroneous advice. 

 
7. The actor must be innocently misled by the erroneous advice, i.e., he 

or she must act in good faith and without reason to believe that the 
advice is indeed erroneous. 

 
8. The actor's error of law must be apparently reasonable. 

 
9. The actor, when seeking the advice of the official, must act in good 

faith and must take reasonable care to give accurate information to 
the official whose advice he solicits. 

 
4.11 The case law makes clear that the defence of officially induced error is not an 

easy one to make out.   It is clearly insufficient, for example, to rely on “officially 

induced error” based merely on the fact that an official inspected the site and 

“said nothing” contrary to the licensee’s understanding.  “Don’t ask, don’t tell” 

does not work for this defence. The defence requires much more – namely, an 

active attempt by the person to obtain advice and the obtaining of such advice. 
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5. Conclusion 
 
5.0 If the experience of Ministry of Forests decision-makers shows anything, it is that 

change is constant, and that novelty is ordinary.    

 
5.1 These realities make it clear that a statutory decision-maker will not fare well if he 

views his task as mechanically following checklists, and hoping there is a 

Ministry policy that dictates the answer to the new problem of the day. 

 
5.2 While statutory decision-makers must of course ground their decisions in the 

present, and must learn from history, precedent and policy, the fundamental 

purpose of this sourcebook has been to assist the Ministry’s statutory decision-

makers by setting out a way of thinking about statutory decisions.    It is a way of 

thinking that places critical thinking and principled decision-making at the 

forefront of decision-making.    

 
5.3 It is a way of thinking that will, in the end, render you much more capable of 

coping with change, and with novelty, than any rulebook could ever accomplish. 

 

******** 

 


