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TABLE: Summary of Water Records for the Penticton Band. 

RECORD OF MINUTE OF DECISION (AGBC #590452) 

LICENCES AND PLATS 
Conditional Water Licences 6492,6493,6494,6691,7415,7432,8486,9895, 
9896,11074,11075,11747,21403,21785,23915,24612,26869,28541,29392, 
29393,31933,32855,33173,33174,33882,35005,35006,35053,38381,43773, 
49763,60323, and 66293. 
Final Water Licences 8316,9219, 9762,9763,9764,9901,10340 and 20852. 

PERMIT OVER CROWN LANDS 
Permit No. 5622,5850,6187,6373,6971 and 17692 

STREAM REGISTER REPORTS 
Brent Lake, Crescent Creek, Farleigh Lake, Felis Creek, Marron Lake 
and River, Okanagan River, Okanagan River (Old Channel), 
Rattlesnake Spring, Shatford Creek, Shingle Creek, Skaha Creek and 
Trout Creek. 

WATER SURVEY OF CANADA RECORDS 
Okanagan River, Shatford Creek, Shingle Creek and Trout Creek. 

COPY OF THE DATA SUMMARY OF GROUNDWATER RECORDS IN 
THE PENTICTON AREA. 

WATER RECORDS FOR THE PENTICTON BAND FOUND IN THE 
SCHEDULE OF INDIAN RESERVES IN THE DOMINION, 1913 

ABANDONMENT REQUEST FILED BY INDIAN COMMISSIONER 
Marron Creek and Spring Creek 

COPY OF THE SUMMARY OF WATER PROTECTION RECORDS FOR 
FIRST NATIONS. 

10. MAP: Penticton Reserve No. 1 and area 



FIRST NATIONS WATER RIGHTS REPORT 

BAND: Penticton 

ADDRESS: 

CHIEF: Archie Jack 

RR 2, Site 80, Comp 19, Penticton BC, V2A 6J7 

PHONE: 493-0048 FAX: 493-2882 

AFFILIATION: Okanagan Tribal Council 

LOCATION: 

The Penticton Band occupy two reserves west of the Town of Penticton, on the west 
side of the South Okanagan Valley. Penticton 1 is a 13,592.3 hectare reserve which 
borders on the northwestern edge of Skaha Lake and on the southwestern edge of 
Okanagan Lake.Penticton 3A is 145.7 hectare reserve found just southwest of 
Summerland. 

The most recent population figures compiled by the Ministry of Finance show 379 
persons living on-reserve as registered members. The Penticton Band’s total 
population including registered and non-registered members living on-reserve, on 
crown land and off-reserve is reported as 714. 

Located on the Interior Plateau, the Okanagan reserves lies at elevations ranging 
from 342 to 1150 metres. The regional climate consists of average daily temperatures 
which range from a low of -10 degrees centigrade in January to a high in excess of 20 
degrees centigrade in July. Average annual rainfall for the area totals less than 30 
cm. 

Water courses of significance include: 

Felis Creek and Skaha Creek - flow through the southeastern portion of the 
reserve and drain into Skaha Lake. 

Marron River - flows from the western boundary of the reserve through to 
the southern boundary. Marron Lake is located in the southernmost portion 
of the Penticton 1. 

Penticton First Nation Water Rights Report 
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Okanagan Lake - located northeast of the Penticton No. 1. Okanagan Lake 
forms a small part of the Penticton No. 1 eastern border at the most southwest 
end. 

Okanagan River - originates on the eastern boundary of Penticton No. 1 and 
flows south into Skaha Lake. 

Rattlesnake Spring - located in the southern-most portion of the Penticton 
No. 1. 

Shingle Creek - flows from the west and bisects Penticton No. 1 as it drains 
into the Okanagan River on the eastern boundary of the reserve. 

Shatford Creek - flows from the west and drains into Shingle Creek at the 
western boundary of Penticton No. 1. 

Crescent Creek - which flows from the west and drains into Trout Creek. 

Skaha Creek - flows through the eastern portion of Penticton No. 1, and 
drains into Skaha Lake. 

Skaha Lake - borders the southeastern portion of Penticton No. 1. 

Trout Creek - which flows from the west along the northern boundary of 
Penticton No. 1 and drains into Okanagan Lake. 

WATER ALLOCATIONS: 

There are no records of water allocations made by an Order in Council of the 
Lieutenant Governor in Council, with respect to the Penticton Band. 

The water rights of the Penticton Band have been determined by four actions of 
governments over the years: 

1) Allotments by Indian Reserve Commissioners. 

Following confederation, the Province and the Dominion established an 
Indian Reserve Commission to reserve lands for the Indians and to facilitate 
transfer of those lands to the Dominion. In setting apart lands for reserves, 
the Reserve Commissioners made it their practice to allot water with the 

Penticton First Nation Water Rights Report 
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lands. It is understood that this practice was unique among Indian Reserves 
in Canada and the authority of these Commissioners to allot water rights has 
always been disputed by the Province. 

2) Determinations of the Board of Investigation under the Water Act, 2924 of 
claims of the Department of Indian Affairs, resulting in the subsequent issue 
of water licences. 

3) Granting of water licences in response to Federal Government applications 
requesting authorization for the use of water on reserves. 

4) Actions to amend licensed rights, pursuant to provisions in the Water Act. 

HISTORY, CURRENT STATUS, AND NOTES: 

The history of water rights, the current status of rights, and notes for the Penticton 
Band with respect to Crescent Creek, Felis Creek, Marron River, Okanagan Lake, 
Okanagan River, Rattlesnake Spring, Shatford Creek, Shingle Creek, Skaha Creek, 
Skaha Lake, and Trout Creek are as follows: 

Felis Creek 

History: 

Nov 24,1877 Minute of Decision of the Indian Reserve Commission, 
constituting Penticton Reserve: 

"The prior right of these Indians as the oldest owners or 
occupiers of the soil to all the water which they require or may 
require for irrigation or other purposes from ... water courses 
within or flowing through or touching these reserves. 

Felis Creek is located in the southeast section of Penticton 
Reserve No. 1. 

Dec 1,1969 The Comptroller of Water Rights issued Conditional Water 
Licence 35053 to the Superintendent General of Indian Affairs, 
from an application made by the Okanagan Game Farm Ltd. This 
licence was given a date of precedence of May 15,1967 and 
authorized the diversion of 105 acre feet from Felis Creek for 

Penticton First Nation Water Rights Report 
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irrigation of 35 acres on part of Penticton Reserve No. 1, 
Similkameen Division of Yale District, shown on Plan M8497. 
Conditional Licence 35053 also authorized the diversion of 
11,000 gallons a day for industrial (game farm) purposes. 

Mar 2,1970 The Comptroller of Water Rights refused an application (File 
0285592) made by the Department of Indian Affairs, requesting 
the diversion and use of 100 acre feet per annum for irrigation 
purposes and 4000 gallons a day for domestic uses on the 
Penticton Reserve. The Comptroller refused the application 
citing that it was a duplicate of an application filed by the 
Okanagan Game Farm Ltd. 

Apr 11,1994 The Okanagan Game Farm Ltd. filed a signed abandonment of 
Conditional Water Licence 35053. The Department of Indian 
and Northern Affairs has confirmed that Okanagan Game Farm 
Ltd. still holds a lease on the land to which Conditional Water 
Licence 35053 is appurtenant. At this time no abandonment 
proceedings have been initiated for Conditional Water Licence 
35053. 

Current Status: 

Conditional Water Licence 35053 is the only active licence on Felis Creek. 

Water Survey of Canada has no records of streamflow on Felis Creek and there is no 
other current information on water availability. 

Notes: 

1. The allocation made by the Indian Reserve Commission could apply to Felis 
Creek. 

2. The water rights granted under Conditional Water Licence 35053 to the 
Penticton Band appear to be consistent with the decision of the Indian 
Reserve Commission. 

3. The Penticton Band will have to be consulted in regards to the Okanagan 
Game Farm’s abandonment of Conditional Water Licence 35053. 
ABandonment proceedings have not yet commenced. 

Penticton First Nation Water Rights Report 
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Marron River and Marron Lake 

History: 

Nov 24,1877 Minute of Decision of the Indian Reserve Commission, 
constituting Penticton Reserve: 

"The prior right of these Indians as the oldest owners or 
occupiers of the soil to all the water which they require for 
irrigation or other purposes from the stream at ... Marron 
River.. . N 

Jun 25,1909 An agreement was entered into between Mr. James Ritchie and 
the Chief and Indians of Penticton Reserve No. 1. The 
agreement was intended to facilitate the enhancement of the 
irrigation water supply for agricultural land near Kaleden. The 
agreement Mr. Ritchie the authority to divert water from 
Shatford Creek via a ditch through the reserve into the Marron 
River and to construct dams on Aeneas Lake and Marron Lake. 
In exchange, the Penticton Band was to receive a sum of $800, 
and to have access to 60 miners inches of water from the ditch. 

Mar 11,1922 The Kaleden Irrigation District was incorporated and assumed 
responsibility for maintenance and operation of the diversion 
and storage works on Shatford Creek, Aeneas Lake, and Marron 
Lake (Marron Valley Irrigation System) previously held by Mr. 
Ritchie. 

Sept 15,1965 A Penticton Band Council Resolution was established stating 
that the Band agreed to transfer the rights assumed under their 
1909 agreement with the Kaleden Irrigation District to James 
Leir. This resolution granted Mr. Leir the same easements across 
Band land and individual holdings that the Kaleden Irrigation 
District received in the 1909 agreement. 

Jan 9,1967 The Kaleden Irrigation District switched to a pumping facility 
from Skaha Lake. The Shatford Creek diversion works, the 
storage works on Aeneas and Marron Lakes, and associated 
water licences were transferred through an agreement by the 
parties to Mr. James Leir. 

Penticton First Nation Water Rights Report 
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Apr 17,1973 James Leir filed a Prospectus with the Superintendent of 
Insurance in accordance with Section 51 of the Real Estate Act. 
Under the subject of WATER, the prospectus indicates the 
following: 

1) Irrigation water is available under existing licences and 
will be apportioned according to a proposed division, 
subject to approval under the Real Estate Act. [This was 
done] 

2) Each purchaser will enter into a joint works agreement to 
maintain and operate the water system. [Apparently this 
was never done] 

3) It is the intention that all purchasers become part owners 
of the water system. [Apparently this was never done] 

Jul28,1987 Since acquiring ownership of the works on the Marron Valley 
Irrigation System, Mr. Leir had been responsible for the proper 
maintenance and operation of these works, recovering some of 
his costs by assessing the other benefitting licensees. Mr. Leir is 
pursuing the sale of his holdings, and therefore it was proposed 
that a Water Users’ Community be incorporated among the 
licensees who use the works owned by Mr. Leir. Substantial 
repairs are also necessary on the Aeneas Lake dam. The 
Comptroller of Water Rights deferred any decision regarding the 
incorporation of the Water Users’ Community until the 
occurrence of the following events: 

1) Clarification of the ownership of the water system by the 
Penticton Band; and 

2) The sale of most or all of the lands owned by Mr. Leir. 

Aug 25,1987 The Penticton Band cut off access to the Aeneas Lake dam, 
stating that they are the sole and rightful owners of the water 
system as opposed to water licensees. This has prevented repair 
and maintenance of the dam. 

Sept, 1988 A claim was filed by the Penticton Band against James Leir and 
the Province at the Supreme Court of British Columbia. The 
Band claimed ownership or prior rights to waters within, 

Penticton First Nation Water Rights Report 
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flowing through, or touching upon the Reserve. The Band is of 
the position that the 1909 Ritchie agreement is null and void 
and of no force and effect in that it is contrary to the Indian Act. 
Consequently, the Band has maintained that any further actions 
taken by either the Kaleden Irrigation District, James Leir, or the 
Province are without legal authority. The Band is seeking 
declarations that grant them exclusive use and possession of 
those waters based on the Indian Reserve allocations, and 
riparian rights, and damages. The Band is also seeking an 
interim permanent injunction restraining James Leir and the 
Province from further trespassing on the Reserve. 

Jun 15,1989 Mr. Leir sold Sumac Farms and consequently, the land associated 
with the Marron Valley Irrigation System. The sale consisted of 9 
titled parcels, the group of which was the major user of the 
irrigation water supplied by the Marron Valley Irrigation 
Sy s tem . 

Current Status: 

There are a total of 64 current licences on Marron River. None are held by the 
Penticton Band. Of the licences on Marron River: 

38 authorize the diversion of small quantities of water for irrigation 
purposes, ranging from 2.10 to 100.80 acre feet of water per year. 
31 authorize the storage of water at the reservoirs at Aeneas Lake, Marron 
River, and Marron Lake, ranging in quantities from 1.83 to 275.78 acre feet 
of water per year. 
5 authorize the diversion of larger quantities of water for irrigation 
purposes, ranging in quantity from 120 to 315.90 acre feet of water per year. 
2 authorize the use of up to 500 gallons of water per day for domestic 
purposes. 
1 authorizes the use of water for land improvement purposes. 

Note: Licences may authorize multiple uses. 

Subsequent to the Band’s imposition of restricted access the Aeneas dam has not had 
any repair or maintenance work performed. The main concern at the dam is the 
abundant seepage at the downstream slope which historically occurred when the 
reservoir was near full. Other concerns include the clearing of brush, debris, and 
peat islands, repairs to the catwalk to the gate and the gate support, and repair of 
eroding areas on the upstream slope and the lower area of the spillway channel. 

Penticton First Nation Water Rights Report 
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The reservoir at Aeneas Lake was being actively drawn down during the summer of 
1994 reportedly by the Penticton Indian Band, and is now at a reduced level; (less 
than 10 feet of storage in the fall of 1994). 

At present, the Marron dam is in adequate operational condition. The ownership of 
the property on which the dam sits was transferred in November of 1994 from 
James Leir to the Jamaeffs, therefore it is assumed that the dam is now the property 
of the Jamaeffs. 

The reservoir at Marron Lake is presently at full pool, and backs onto Penticton 
Reserve No. 1. Since the Jamaeffs live near the dam and wish to maintain the 
reservoir at a higher level for aesthetic reasons, they will provide irrigation releases 
as required by the other licensees. 

While individual water usages have not been fully investigated, it is known that 
the full licensed volume has not been used in recent years, in part due to the past 
"operational" problems. 

The diversion works from Marron River have not been recently used, and it is 
anticipated that future diversions will continue to be from individual points of 
diversion. This may be a problem because of seepage losses from within the Marron 
River reservoir, which is located downstream of the intake. 

Penticton First Nation Water Rights Report 
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Notes: 

1. 

2. 

3. 

4. 

The allocation of water from Marron River, made by the Indian Reserve 
Commission, with respect to the Penticton Band, has not been formally 
recognized by the Province. 

The outcome of the court action filed by the Penticton Band against James 
Leir and the Province regarding the ownership of what has come to be known 
as the Marron Valley Irrigation System has not been determined. When 
ownership of the system is decided, the issue of which party will be liable for 
the operation and maintenance of the system, including the repairs that are 
necessary to the Aeneas dam will ensue. 

The legality of the agreement between the Penticton Band and Mr. Ritchie 
and the subsequent agreements of the Penticton Band with the Kaleden 
Irrigation District and James Leir have yet to be determined. 

Repairs will be necessary to the Aeneas dam. Presently, 26 licensees are 
dependent upon the dam for the diversion of water, and would require 
alternate water sources should they be denied access due to extensive damage 
on the system. A threat also exists with the possible failure of the dam in that 
there is a potential for loss of life, destruction of downstream works, 
disruption of highway traffic, and damage to property. 

Okanagan Lake 

History: 

Sept 30,1933 The Comptroller of Water Rights issued Conditional Water 
Licence 11747 to the Department of Agriculture Canada from an 
application made by the Department of Agriculture on behalf of 
the Dominion Experimental Station. The licence was given a 
date of precedence of May 25,1933, and authorizes the diversion 
of 405 acre feet of water a year from Okanagan Lake for the 
irrigation of parts of Parcels 1 and 2 of the Dominion 
Experimental Station, on the northern portion of Penticton 
Reserve No. 1. Of the quantity authorized for irrigation use, 
20,000 gallons of water a day throughout the whole year may be 
used for domestic purposes. 

Penticton First Nation Water Rights Report 
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Jun 1,1953 The Comptroller of Water Rights issued Conditional Water 
Licence 21403 to Frank Colak and Ivan Colak of Mt. Chopaka 
Auto Court from an application made by them as lessees of part 
of Penticton Reserve No. 1. The licence was given a date of 
precedence of March 21,1953, and authorizes the diversion of 
2000 gallons of water a day from Okanagan Lake for domestic 
purposes. The Colak lease has since expired, and the licence is 
now in the name of the Department of Indian and Northern 
Affairs. 

Jun 20,1938 The Comptroller of Water Rights issued Final Water Licence 
10340 to the Department of Agriculture Canada. This licence, 
issued in substitution of Conditional Water Licence 11747 was 
given a date of precedence of May 25,1933, and authorizes the 
diversion of 405 acre feet of water a year from Okanagan Lake for 
irrigation purposes, provided that of this quantity 20,000 gallons 
of water a day throughout the whole year may be used for 
domestic purposes. 

Jan 3,1962 The Comptroller of Water Rights issued Conditional Water 
Licence 26869 to Ralph Johnston Flitton in response to his 
application. The licence was given a date of precedence of 
January 11,1961, and authorizes the diversion of 75 acre feet of 
water a year for irrigation purposes and 100,000 gallons of water a 
day for waterworks purpose from Okanagan Lake on Parcels E 
and F of Reserve No. 1, Penticton. 

Jan 2,1964 The Comptroller of Water Rights issued Conditional Water 
Licence 28541 to the Department of Agriculture, Canada, 
Research Station in response to their application. The licence 
was given a date of precedence of May 31,1961, and authorizes 
the diversion of 470 acre feet of water a year for irrigation 
purposes and 75,000 gallons of water a day for waterworks 
purposes from Okanagan Lake on Parcel E of Penticton Reserve 
No. 1, Osoyoos Division of Yale District, Plan M546. 

Jan 3,1968 The Comptroller of Water Rights issued Conditional Water 
Licence 32855 to the Superintendent General of Indian Affairs 
from an application made by the lessee of the appurtenant land 
(R. Flitton). The licence was given a date of precedence of March 
31,1967, and authorized the diversion of 1.6 cubic feet per second 
from Okanagan Lake for industrial (fish culture) purpose. 

Penticton First Nation Water Rights Report 



11 

May 15,1969 

Apr 21,1972 

May 24,1972 

Jan 16,1978 

Feb 2,1982 

The Comptroller of Water Rights issued Final Water Licence 
20852 to the Superintendent General of Indian Affairs. The 
licence, issued in substitution of Conditional Water Licence 
32855 was given a precedence date of March 31,1967, and 
authorizes the diversion of 1.6 cubic feet per year from Okanagan 
Lake for industrial (fish culture) purposes on Parcel E of 
Penticton Reserve No. 1, Osoyoos Division of Yale District, Plan 
M-546. 

The Department of Recreation and Conservation, Parks Branch 
abandoned their portion of Final Water Licence 10340, as they 
were the current owners of Parcel 1 of the Dominion 
Experimental Station. There is nothing on file to indicate that 
either the Department of Indian Affairs or the Penticton Band 
were notified of the abandonment or asked of their intentions 
concerning the rights authorized under this licence. 

Department of Agriculture Canada abandoned the rest of Final 
Water Licence 10340. There is nothing on file to indicate that 
either the Department of Indian Affairs or the Penticton Band 
were notified of the abandonment, or asked of their intentions 
regarding the rights authorized under this licence. 

The Penticton Band abandoned Final Water Licence 20852 for 
the reason that the fish culture was no longer being practised, 
and therefore the licence was not needed. 

The Comptroller of Water Rights issued an Order for 
Conditional Water Licence 28541 which changed the waterworks 
purpose to domestic purpose, and reduced the quantity to 25,000 
gallons of water a day. This change was made as a result of a 
partial abandonment made by the Canada Department of 
Agriculture, Research Station. There is nothing on file to 
indicate that either the Department of Indian Affairs or the 
Penticton Band were notified of this partial abandonment. 

May 24,1988 The Comptroller of Water Rights issued Conditional Water 
Licence 66293 to Red Wing Resorts Ltd. from an application 
made by the resort. The licence was given a date of precedence of 
January 26,1983, and authorized the diversion of 37,412,500 
gallons per year from Okanagan Lake for waterworks purpose 
within Lots 137 and 138, Plan 68395 Canada Lands Surveys 
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Records, Lots 30-1,30-2 and 30-3, Revised Statutes of British 
Columbia No. 763, and Lots 133 and 134, Revised Statutes of 
British Columbia No. 558, all of Penticton Reserve No. 1, 
Osoyoos Division of Yale District. 

Jan 25,1995 Conditional Water Licence 26869 was abandoned by Red Wing 
Resorts Ltd. as the lessee (from the Penticton Indian Band) of the 
appurtenant land. Notification was given to both the Penticton 
Band and Indian and Northern Affairs Canada. 

Current Status: 

The Penticton Band currently holds 3 licences on Okanagan Lake; Conditional 
Water Licences 21403, 28541, and 66293. 

Conditional Water Licence 21403 is in the name of the Penticton Band. The land 
appurtenant to Conditional Water Licence 28541 is currently leased to Agriculture 
Canada Research Station. The land appurtenant to 66293 is currently leased to Red 
Wing Resorts Limited who is paying the annual licence rentals. 

On November 16, 1994, it was recommended in an administrative report on 
Conditional Water Licence 28541 that the domestic purpose be amended to 
industrial (agriculture station). This amendment is currently being investigated, and 
may involve a partial abandonment. 

Notes: 

1. There is nothing on file to indicate that either the Penticton Band or the 
Department of Indian Affairs were notified of the abandonment of Final 
Water Licence 10340 or asked of their intentions regarding this licence. 

The Canada Department of Agriculture Research Station partially abandon-A 
50,000 gallons of water a day under Conditional Water Licence 28541. There is 
nothing on file to indicate that either the Department of Indian Affairs or the 
Penticton Band were consulted regarding this abandonment, or notified of it. 

2. 
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Okanagan River and Okanaaan River (Old Channel) 

History: 

Nov 24,1877 Minute of Decision of the Indian Reserve Commission, 
constituting Penticton Reserve: 

"The prior right of these Indians as the oldest owners occupiers - *  
of the soil to all the water which they require OY may require 
for irrigation or other purposes from ... water courses within OY 

flowing through or touching these reserves." 

Okanagan River and Okanagan River (Old Channel) flow along 
part of the eastern border of Penticton Reserve No. 1. 

Nov 2,1964 The Comptroller of Water Rights issued Conditional Water 
Licence 29392 to Sunvale Enterprises Limited, with a precedence 
date of February 4,1964. The licence authorizes the diversion of 
35.4 acre feet per year (from April 1 to September 30) from Old 
Channel Okanagan River for irrigation of 17.7 acres of Lot A of 
Penticton Reserve No. 1, as shown on Plan M284. 

Sunvale Enterprises Limited originally applied for authorization 
for the diversion of 72 acre feet per annum for irrigation 
purposes. A lesser volume was licensed, as it was deemed 
sufficient for the proposed irrigation area. 

Nov 2,1964 The Comptroller of Water Rights issued Conditional Water 
Licence 29393 to Sunvale Enterprises Limited, as per their 
application, bearing a date of precedence of February 4,1964 and 
authorizing the diversion of the whole flow of the Old Channel 
Okanagan River for a land improvement project on Lot A of 
Penticton Reserve No. 1, as shown on Plan M284. 

Apr 16,1968 In accordance with an application made by a lessee for the right 
to divert 640 acre feet of water for irrigation purposes for use on 
a portion of the Penticton Indian Reserve, the Comptroller of 
Water Rights issued two Conditional Water Licences: 

(i) Conditional Water Licence 33173 was issued to the 
Superintendent General of Indian Affairs, bearing a date 
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of precedence of January 20;-'1967, and authorizing the 
diversion of 376 acre feet per year from Okanagan River 
for irrigation of 94 acres on part of Penticton No. 1. 

(ii) Conditional Water Licence 33174 was issued to the 
Superintendent General of Indian Affairs, bearing a date 
of precedence of January 20,1967 and authorizing the 
diversion of 230 acre feet of water a year from Okanagan 
River for irrigation of 57.5 acres of that part of Penticton 
Reserve No. 1, Osoyoos Division of Yale District and 
Similkameen Division of Yale District. 

Jun 27,1968 Having determined that Conditional Water Licence 33174 was 
erroneously issued in that the licensee's name was incorrectly 
stated, the Deputy Comptroller of Water Rights issued an Order 
amending Conditional Water Licence 33174 to show the licence 
holder to be the Honourable Minister of Transport Canada, and 
amended the Plan number attached to Conditional Licence 
33174. A copy of the Order amending Conditional Licence 33174 
was forwarded to the Superintendent of lndian Affairs. 

Mar 3,1975 In accordance with an application filed by a lessee, the 
Comptroller of Water rights issued Conditional Water Licence 
43773 to the Minister of Indian and Northern Affairs, bearing a 
precedence date of October 5,1973 and authorizing the diversion 
of 2,000 gallons per day for domestic (stock watering) purposes. 
The appurtenant lands were specified as Lot 57, Block A of 
Penticton Reserve No. 1, Similkameen Division of Yale District, 
as shown on Administrative Sketch 69-21. 

May 9,1984 In accordance with an application for a transfer of appurtenancy 
filed by the Department of Indian Affairs, the Comptroller of 
Water Rights issued Conditional Water Licence 60323 (in 
substitution of Conditional Water Licence 33173) to the 
Penticton Band. This licence was given a precedence date of 
January 20,1967 and authorized the diversion of 376 acre feet per 
day from Okanagan River for irrigation of 94 acres of Lots 55,56, 
57 of Penticton Reserve No. 1, Osoyoos and Similkameen 
Divisions of Yale District Plan CLSR 69-21. 
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Current Status: 

There are a total of 5 licences and two applications on Okanagan River (between 
Okanagan and Skaha Lakes), and a total of 8 licences on Okanagan River (Old 
Channel). Of the licences issued on Okanagan River and Okanagan River (Old 
Channel) : 

0 

0 

0 

8 authorize the use of water for irrigation purposes, with a total quantity 
authorized of 684.44 acre feet per annum. 
2 authorize the use of water for domestic purposes, with a total quantity 
authorized of 2,500 gallons a day. 
1 authorizes the use of water for land improvement purposes. 
1 authorizes the use of water for cooling condensers, with a total quantity 
authorized of 320,000 gallons a day. 
1 authorizes the use of water for industrial (log pond) purposes, with a total 
quantity authorized of 320,000 gallons a day. 

Conditional Water Licences 33174 and 60323 are the only two. active licences on the 
Okanagan River for the benefit of the Penticton Reserve. The two licences rank 
priority three and priority four on the Okanagan River. 

Conditional Water Licences 29392,29393 and 43773 are the only three active licences 
on Okanagan River (Old Channel) for the benefit of the Penticton Reserve. These 
licences are ranked fifth, sixth and seventh in priority on Okanagan River (Old 
Channel). 

Conditional Water Licences 60323 and 43773 are registered in the name of the 
Penticton Band. There is no recent information on file which indicates the status of 
the licences. 

The land appurtenant to Conditional Water Licences 29392 and 29393 is leased to 
South Beach Holdings who are paying the annual licence rentals. 

Conditional Water Licence 33174 is in the name of Transport Canada, however the 
land appurtenant to the licence still appears to be part of the Penticton Reserve. 
There is no further information on file with respect to the exercise of rights under 
this licence. 

There are no recorded water shortages on the files associated with Okanagan River 
or Okanagan River (Old Channel). 

Water Survey of Canada has streamflow records on Station 08NM050, Okanagan 
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- 
Notes 

1. The allocation made by the Indian Reserve Commission could apply to the 
Okanagan River or Okanagan River (Old Channel). 

River at Penticton, from 1921 to 1990. For the period chronicled, the streamflow 
records report a low mean monthly flow of 10.5 cubic metres per second occurring in 
December and/or January, increasing to a high in July of 20.5 cubic metres per 
second. 

I 2. Recognition of the Indian Reserve Commission’s allocation by the Province 
will raise the question of priority of the existing and future rights of the 
Penticton Band. 

Rattlesnake Spring 

History: 

Mar 1,1972 The C mptroller of Water Rights issued Conditional Water 
Licence 38381 to the Superintendent General of Indian Affairs 
from their application. The licence was given a date of 
precedence of June 16,1970, and authorizes the diversion of 1,000 
gallons of water per day, year-round from Rattlesnake Spring for 
domestic (stockwatering) purpose on Penticton Reserve No. 1, 
Similkameen Division of Yale District. 

Current Status: 

The licence held by the Penticton Band (Conditional Water Licence 38381) is the 
only licence on Rattlesnake Spring. There is no recent information on file with 
respect to the exercise of rights under this licence. 

Water Survey of Canada has no records of streamflow on Rattlesnake Spring and 
there is no other current information on water availability. 

Notes: 

There is no additional information with respect to the rights of the Penticton 
Band. on Rattlesnake Spring. 
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Shingle Creek and Shatford Creek (Tributary) 

His t oxy: 

Nov 24,1877 Minute of Decision of the Indian Reserve Commission, 
constituting Penticton Reserve: 

"The prior right of these Indians as the oldest owners or 
occupiers of the soil to all the water which they require or may 
require for irrigation or other purposes from the stream of 
... Snake [Shingle] ...ff 

Jun 25,1909 An agreement was signed between the Penticton Band and 
James Ritchie of Summerland, BC. In this agreement, the 
Indians gave their consent for Mr. Ritchie to construct an 
irrigation ditch from Shatford Creek across portions of the 
reserve and to erect and maintain dams and reservoirs subject to 
the approval and consent of the Superintendent of Indian 
Affairs. In exchange, Mr. Ritchie agreed to pay the Indians a sum 
of $800, and the free use of 60 miners inches of water for 
irrigation out of the ditch to be built for use at a point or points 
between Shatford Creek and a second reservoir. 

July 21,1921 At a final hearing of the Board of Investigation, acting pursuant 
. to the Water Act 1914,, the Board determined that a valid water 
record affecting the claim of the Department of Indian Affairs to 
rights to the use of the waters of Shatford Creek was made under 
the authority of an Act passed prior to the 12th day of March, 
1909. The Order of the Board, numbered 2029, set out that a 
conditional licence should be issued which would: 

(i) 
(ii) 
(iii) 

provide for the diversion of water from Shatford Creek; 
take precedence from the 29th day of January 1897; and 
authorize the diversion of a maximum of 672 acre feet of 
water per year for irrigation of 224 acres of Penticton 
Reserve No. 1, provided that 20,000 gallons was available 
throughout the year for domestic purposes. 

Mar 22,1922 The agreement between the Penticton Band and James Ritchie 
was ratified by the Board of Trustees of the Kaleden Irrigation 
District who had acquired the irrigation ditch ("Kaleden Ditch) 
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from Mr. Ritchie. 

Dec 10,1922 The Comptroller of Water Rights issued Conditional Water 
Licence 6691, which embodied the terms and conditions set out 
in Board Order 2029. 

Feb 12,1924 The Comptroller of Water Rights issued Conditional Water 
Licence 7432 to F.J.C. Ball, Indian Agent, in trust for the Indians 
on the Penticton Reserve No. 1 in response to an application 
made by Mr. Ball. This licence was given a date of precedence of 
June 29,1907, and authorized the diversion of 400 acre feet of 
water a year from Shatford Creek for irrigation of 160 acres of the 
southwest portion of Penticton Reserve, provided that of this 
quantity 10,000 gallons of water a day may be used throughout 
the whole year for domestic purposes. 

Feb 28,1924 The Comptroller of Water Rights issued Conditional Water 
Licence 7415 to J. Robert Brown, Indian Agent in trust for the 
Penticton Band from an application made by the Indian Agent. 
This licence was given a date of precedence of May 20,1911, and 
authorizes the diversion of 720 acre feet of water a year from 
Shingle Creek for the irrigation of 436 acres of the westerly 
portion of the Penticton Reserve, provided that of this quantity 
5,000 gallons of water a day throughout the whole year may be 
used for domestic purposes. The quantity applied for was 960 
acre feet per year, however the Engineer’s report indicated that: 

“Shingle Creek is already over recorded. Stream measurements 
show that there is insufficient water for present rights after 
June 30th ...” 

Aug 20,1936 The Comptroller of Water Rights issued Final Water Licence 
9763 to the Superintendent-General of Indian Affairs. The 
licence, issued in substitution of Conditional Water Licence 
7415, was given a date of precedence of May 20,1911, and 
authorizes the diversion of up to 438 acre feet of water a year 
from Shingle Creek for irrigation purposes, provided that of 
this quantity 5000 gallons a day is available for domestic 
applications. 

Aug 20,1936 The Comptroller of Water Rights issued Final Water Licence 
9764 to the Superintendent General of Indian Affairs. The 
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Aug 20,1936 

Jan 4,1954 

Dec 2,1957 

Dec 1,1969 

licence, issued in substitution of Conditional Water Licence 
6691, was given a date of precedence of January 29,1897, and 
authorizes the diversion of 603 acre feet of water a year from 
Shingle Creek for irrigation purposes. Of the quantity 
authorized for irrigation, 20,000 gallons a day may be used for 
domestic purposes. 

The Comptroller of Water Rights issued Final Water Licence 
9762 to the Superintendent-General of Indian Affairs. The 
licence, issued in substitution of Conditional Water Licence 
7432, was given a date of precedence of June 29,1907. Final 
Licence 9762 authorizes the diversion of up to 202.8 acre feet of 
water a year from Shatford Creek for the irrigation of 67.6 acres 
of the southwest portion of Penticton Reserve, provided that of 
this quantity 2000 gallons of water a day is available for 
domestic purposes. 

The Comptroller of Water Rights issued Conditional Water 
Licence 21785 t o William Albert Clarke in response to an 
application made by Mr. Clarke as the lessee of a 2.68 parcel of 
Penticton Indian Reserve No. 1. The licence was given a date of 
precedence of June 4,1953, and authorizes the diversion of 10 
acre feet of water a year from Shingle Creek for industrial (log 
pond) purposes. 

The Comptroller of Water Rights issued Conditional Water 
Licence 23915 to the Indian Affairs Branch of the Department 
of Citizenship and Immigration in response to an application 
made by the same department. The licence was given a date of 
precedence of Aug 27,1956, and authorizes the diversion of 450 
acre feet of water a year from Shatford Creek for irrigation of 
the south central portion of Penticton Reserve No. 1, of which 
150 acres may be irrigated. 

The Comptroller of Water Rights issued the following 
Conditional Water Licences as a result of transfers of 
appurtenancy for Conditional Water Licences 10074 and 10075, 
previously held by the Kaleden Irrigation District: 

(i) Conditional Water Licence 35005 to the Superintendent- 
General of Indian Affairs. This licence, issued in 
substitution of Conditional Water Licence 11074, was 
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Jan 6,1976 

Mar 1,1978 

given a date of precedence of May 30,1931, and authorized 
the diversion of up to 1000 acre feet of water a year from 
Shingle Creek for irrigation of all the lands within the 
boundaries of Penticton Reserve No. 1. 

(ii) Conditional Water Licence 35006 to the Superintendent- 
General of Indian Affairs. This licence, issued in 
substitution of Conditional Water Licence 11075, was 
given a date of precedence of May 30,1931, and authorized 
the storage of 1000 acre feet per year diverted under 
Conditional Water Licence 35005 into Brent and Farleigh 
Lakes. 

The Comptroller of Water Rights cancelled Conditional Water 
Licence 21785 for non-beneficial use. Notification of the 
proposed cancellation was given to both Yellow Lake Sawmills 
(the lessee) and the Commissioner of Indian Affairs. 

The Comptroller of Water Rights issued Conditional Water 
Licence 49763 to the Department of Indian and Northern 
Affairs. The licence, issued in substitution of Final Water 
Licence 9764, was given a date of precedence of January 29,1897, 
and authorizes the diversion of up to 603 acre feet of water a 
year from Shingle Creek for the irrigation of 201 acres of 
Penticton Reserve No. 1, provided that of this quantity 20,000 
gallons a day may be used throughout the whole year for 
domestic purposes. 

Current Status: 

There are a total of 45 licences on Shingle Creek, and a total of 47 licences on 
Shatford Creek. Of the licences on Shingle Creek: 

28 authorize small quantities of water for irrigation purposes, ranging from 
1.02 to 67.50 acre feet of water per year. 
12 authorize the use of up to 500 gallons of water a day for domestic purposes. 
8 authorize larger quantities of water for irrigation purposes, ranging from 
161.50 to 1000 acre feet of water per year. 
5 authorize the storage of water at the reservoirs at Farleigh Lake and Brent 
Lake, ranging in quantities from 40 to 1000 acre feet per year 
2 authorize the use of up to 500 gallons of water a day for stockwatering use. 
2 authorize the use of larger quantities of water for domestic use; one for 5,000 
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gallons of water per day, and the other for 20,000 gallons of water a day. 

Of the licences on Shatford Creek 

27 authorize the storage of water at the reservoirs at Marron Lake and Aeneas 
Lake, ranging in quantities from 1.83 to 275.78 acre feet per year. 
21 authorize small quantities of water for irrigation purposes ranging from 
2.88 to 100.80 acre feet per year. 
9 authorize the use of water for domestic purposes, ranging in quantity from 
500 to 2000 gallons a day. 
5 authorize larger quantities of water for irrigation purposes, ranging in 
quantity from 120 to 450 acre feet of water a year. 

The rights held by the Penticton Band under Conditional Water Licence 49763 are 
the first priority on Shingle Creek. Their rights under Final Water Licence 9763 are 
fourth in rank on the stream. The Band’s rights under Conditional Water Licences 
35005 and 35006 are sixteenth and seventeenth in rank on Shingle Creek. 

The rights held by the Penticton Band under Final Water Licence 9762 are 
nineteenth in rank on Shatford Creek. Their rights under Conditional Water 
Licence 23915 are forty-third in rank on the stream. 

In 1987, it was suggested by Mr. James Leir, the present owner of the works 
previously held by the Kaleden Irrigation District, that a Water Users’ Community 
be established among the owners of the licenses that authorize the use of part or all 
of the facilities owned by Mr. Leir. Final Water Licence 9762, held by the Penticton 
Band is among these licences. There is nothing further on file as to the progression 
of the Water Users’ Community. 

In 1987, in an Engineer’s Report on a licence application for Shingle Creek, it was 
stated that a history of water shortages exists on this stream for irrigation after the 
freshet period unless storage is provided. However, it was determined that there 
has been adequate runoff to fill the storage requirements, therefore further 
Conditional Water Licences have since been issued. 

*In the Water Licensing Information System (WLIS), there is an indication of a 
possible water shortage on Shingle Creek (File 0273870), however there is nothing in 
the file to indicate such a shortage. 

In 1981 in an Engineer’s Report on a Water Application (File 0364852), it was stated 
that Shatford Creek is ”fully recorded” for irrigation after June 30th unless storage is 
provided. 

Penticton First Nation Water Rights Report 



22 

Water Survey of Canada records show that the gauging station at Shatford Creek 
near Penticton (Station No. 08NM037) has been operated at various times on 
Shatford Creek. Complete stream data was collected from 1966 to 1990. These 
streamflow chronicle a low mean monthly flow of 0.049 cubic metres per second 
occurring in February, increasing to a high flow of 1.64 cubic metres per second 
occurring in June. Records also show gauging station records on Shingle Creek 
above Kaleden Diversion, and Shingle Creek at the Mouth. The most recent records 
of stream flow are from Station 08NM150, Shingle Creek at the mouth. These 
streamflow records reported a low mean monthly flow in August of 0.003 cubic 
metres per second, increasing to a high in May of 2.57 cubic metres per second. 

Notes: 

1. The Penticton Band has first priority on Shingle Creek, which is consistent 
with the prior allocation of water from Shingle Creek, made by the Indian 
Reserve Commission. 

2. The issue of Final Water Licences 9762,9763, and 9764 resulted in a reduction 
of the volumes of water authorized for irrigation. 

3. The cancellation of Conditional Water Licence 21785, which was cancelled for 
non-beneficial use, resulted in a loss of licensed rights with respect to the 
Penticton Band. The Commissioner of Indian Affairs was notified of the 
proposed cancellation, and there is nothing on file to indicate a response was 
received from them. 

Skaha Creek 

History: 

Nov 24,1877 The Minute of Decision of the Indian Reserve Commission, 
constituting Penticton Reserve states: 

"The prior right of these Indians as the oldest owners or 
occupiers of the soil to all the water which they require or may 
require for irrigation or other purposes from ... water courses 
within or flowing through or touching these reserves". 
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Skaha Creek flows east, through the reserve. 

Mar 20,1937 The Comptroller of Water Rights issued Final Water Licence 
9901 to the Superintendent General of Indian Affairs of Ottawa, 
bearing a date of precedence of June 22,1935, and authorizing 
54.12 acre feet of water a year from Skaha Creek, for the irrigation 
of 17.6 acres of Penticton Reserve No. 1, in the vicinity of the 
above creek. Of the 54.12 acre feet per annum authorized for 
irrigation purpose, 1,000 gallons is available for domestic 
application. 

The Superintendent General of Indian Affairs originally applied 
for 100 acre feet per annum for irrigation purpose and 500 
gallons a day for domestic purposes. However, at the time of the 
application submission all development of the works had taken 
place and the water was being utilized. Thus, on the 
recommendation of the Indian Agent a Final Licence was issued 
without a preliminary stage of a Conditional Licence, for the 
lesser irrigation volume in use at the time. 

Current Status: 

Final Water Licence 9901, issued to the Superintendent General of Indian Affairs, is 
the only active licence on Skaha Creek. There is no recent information on file with 
respect to the exercise of rights under Final Water Licence 9901. 

Water Survey of Canada has no records of streamflow on Skaha Creek and there is 
no other current information on water availability. 

Notes: 

1. The allocation made by the Indian Reserve Commission could apply to Skaha 
Creek. 

The Penticton Band has first priority on Skaha Creek, which is consistent 
with the prior allocation of water made by the Indian Reserve Commission. 

2. 
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Skaha Lake 

History: 

Nov 24,1877 Records of the Minutes of Decisions of the Indian Reserve 
Commission indicate the following allotment for the Penticton 
Reserve: 

“The prior right of these Indians as the oldest owners or :-- L 

occupiers of the soil to all the water which they require or may 
require for irrigation or other purposes from ... water courses 
within or flowing through or touching these reserves. ‘I 

A portion of Skaha Lake borders the eastern edge of the 
Penticton Reserve. 

Mar 2,1959 The Comptroller of Water Rights issued Conditional Water 
Licence 24612 to Skaha Lake Enterprises, in response to an 
application made by Skaha Lake Enterprises. The licence was 
given a date of precedence of January 28,1958 and authorizes the 
diversion of 20,000 gallons of water a day for domestic purposes 
and 20 acre feet of water a year from Skaha Lake for the irrigation 
of 5 acres of that part of Penticton Reserve No. 1 lying within 
Similkameen Division of Yale District, shown on Dominion 
Lease No. 1028. 

Dec 2,1968 The Comptroller of Water Rights issued Conditional Water 
Licence 33882 to Allen G. Scott, bearing a date of precedence of 
June 26, 1967, authorizing the diversion of 10,000 gallons of 
water a day on Lots 69 and 80 of Penticton Reserve No. 1, 
Similkameen Division of Yale District. Mr. Scott had originally 
applied for the right to divert 30,000 gallons of water a day for 
waterworks purpose. There is no information on file to indicate 
why the amount of water authorized was reduced when 
Conditional Water Licence 33882 was issued. 

Feb 19,1986 Having given notice to the lessee of the land appurtenant to 
Conditional Water Licence 24612, the Comptroller of Water 
Rights cancelled the Licence for non-payment of rentals. There is 
no information on file to indicate that the Penticton Indian 
Band were made aware of the cancellation of Conditional Water 
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Licence 24612. 

Current Status: 

Conditional Water Licences 33882 is the only active licence on Skaha Lake that is 
appurtenant to the Penticton Reserve. 

The current lessee of the land appurtenant to Conditional Water Licence 33882 is 
unknown. On May 11, 1990 Water Licence Administration in Victoria wrote a 
memo to the Water Management Branch in Penticton, requesting an investigation 
to determine if beneficial use of the water is still being made and where. There is no 
further information on file with respect to the exercise of rights under this licence. 

Notes: 

1. The allocation made by the Indian Reserve Commission could apply to Skaha 
Lake. 

2. The Penticton Band has never held any rights under licence on Skaha Lake. 

3. Conditional Water Licence 24612, on leased land located within the reserve, 
was cancelled for non-payment, without consultation with the Penticton 
Band. 

4. Conditional Water Licence 33882, appurtenant to leased land located within 
the reserve, was issued authorizing a reduced quantity of water from that 
requested by the applicant. 

Trout Creek Drainage 

History: 

Nov 24,1877 Minutes of Decision of the Indian Reserve Commission 
constituting Penticton Reserve: 

"The prior right of these Indians as the oldest owners or 
occupiers of the soil to all the water which they require of may 
require for irrigation or other purposes from the stream of 
... Trout [Creek] ...." 
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Jan 19,1897 An application was made by the Department of Agriculture of 
Canada for an apportionment of Water Record No. 5714-576, 
dated the 29th of January, 1897, granted to the Okanagan Tribe of 
Indians for water out of Trout Creek. 

Jul14,1922 A final hearing of the Board of Investigation was held for the 
apportionment of Water Record No. 5714-576. Acting pursuant 
to the Water Act 1914,, the Board determined that a valid water 
record affecting the claim of the Department of Indian Affairs to 
rights to the use of the waters of Trout Creek was made under 
the authority of an Act passed prior to the 12th day of March, 
1909. The Order of Board, numbered 10,125, set out that the 
quantity of water granted by the water record was apportioned to 
three separate parcels of the Penticton Reserve and it was 
ordered that three separate conditional licences should be issued 
as follows: 

(0 

(ii) 

(iii) 

Board Order 2360: 
To the Dominion Experimental Station at Summerland, 
BC, being part of Penticton Reserve No. 1,460 acre feet of 
water per annum for irrigation. 

Board Order 2392: 
To that portion of the Penticton Reserve No. 1 ... now 
leased to the Department of Agriculture of Canada, 68 acre 
feet of water per annum for irrigation and 500 gallons a 
day for domestic purposes. 

Board Order 2393: 
To that portion of the Penticton Reserve No. 1 ... situated 
on the banks of Trout Creek adjoining Lot 2887, Group 1, 
Osoyoos, 144 acre feet of water per annum for irrigation 
and 500 gallons a day for domestic purposes. 

Oct 20,1922 The Comptroller of Water Rights issued: 

(i) Conditional Water Licence 6492 (Board Order 2360) to the 
Department of Agriculture of Canada, bearing a date of 
precedence of January 29,1897. 

(ii) Conditional Water Licence 6493 (Board Order 2392) to the 
Department of Indian Affairs, bearing a date of precedence 
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of January 29,1897. 

(iii) Conditional Water Licence 6494 (Board Order 2393) to the 
Department of Indian Affairs, bearing a date of precedence 
of January 29,1897. 

These licences embodied the terms and conditions set out in 
Board Order 10,125. 

Jul22,1926 In accordance with an application filed by the Dominion 
Department of Agriculture, the Comptroller of Water Rights 
issued Conditional Water Licence 8486 to the Department of 
Agriculture of Canada, bearing a precedence date of September 
12,1924. This licence authorizes storage of 300 acre feet of water 
from Trout Creek (Crescent Lake is specified as the reservoir) in 
support of the diversion of water authorized under Conditional 
Water Licence 6492. 

Jan 10,1929 In accordance with applications filed by the Dominion 
Department of Agriculture, the Comptroller of Water Rights 
issued Conditional Water Licences 9895 and 9896 to the 
Department of Agriculture of Canada, both bearing dates of 
precedence of August 2,1928. 

(i) Conditional Water Licence 9895 authorizes the diversion 
of 200 acre feet per year from Crescent Creek, a tributary of 
Trout Creek, for the irrigation of 150 acres comprising part 
of Penticton Reserve No. 1, known as Parcels 1 and 2 of 
the Dominion Experimental Station. 
Conditional Water Licence 9896 authorizes the storage of 
200 acre feet of water a year in support of the diversion of 
water authorized under Conditional Water Licence 9895, 
from Crescent Creek; the reservoir site was described as 
Crescent Lake. 

(ii) 

Dec 28,1932 The Comptroller of Water Rights issued Final Water Licence 
8316 to the Department of Agriculture of Canada. The licence, 
issued in substitution of Conditional Water Licences 6492,6617 
and 7052, was given a date of precedence of January 29,1897, and 
authorizes the diversion of 418.2 acre feet of water a year from 
Trout Creek for the irrigation of 139.4 acres, comprising part of 
Parcel #2 of the Dominion Experimental Station on the 
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northern portion of Penticton Reserve No. 1. 

Mar 30,1935 In accordance with a request made by Agriculture of Canada to 
transfer those water rights, previously used on the Dominion 
Experimental Station lease, to the Corporation of the District of 
Summerland, the following licences were issued: 

The Comptroller of Water Rights issued Final Water 
Licence 9219 to the Department of Agriculture, Canada. 
This Licence, issued from an apportionment of Final 
Water Licence 8316, was given a precedence date of Jan. 29, 
1897, and authorized diversion of 175 acre feet per year 
from Trout Creek for the irrigation of 139.4 acres 
comprising part of Parcel No. 2 of the Dominion 
Experimental Station, situated within Penticton Reserve 
No. 1. 

The remaining 243.2 acre feet per annum authorized 
under Final Water Licence 8316 was apportioned to 
Conditional Water Licence 12479, appurtenant to any land 
within the municipal boundaries of the Corporation of 
the District of Summerland. 

The Comptroller of Water Rights issued Conditional 
Water Licence 12481 to the Corporation of the District of 
Summerland. The licence, issued in substitution of 
Conditional Water Licence 8486, was made appurtenant to 
any land within the municipal boundaries of the 
Corporation of the District of Summerland. 

The Comptroller of Water Rights issued Conditional 
Water Licence 12477 to the Corporation of the District of 
Summerland. The licence, issued in substitution of 
Conditional Water Licence 9895 was made appurtenant to 
any land within the municipal boundaries of the 
Corporation of the District of Summerland. 

The Comptroller of Water Rights issued Conditional 
Water Licence 12478 to the Corporation of the District of 
Summerland. The licence, issued in substitution of 
Conditional Water Licence 9896 was made appurtenant to 
any land within the municipal boundaries of the 

Penticton First Nation Water Rights Rebort 



29 

Apr 16,1935 

Mar 3,1939 

Sept 1,1949 

Oct 6,1949 

May 31,1950 

Sept 1,1972 

Current Status: 

Corporation of the District of Summerland. It appears 
that neither Indian Affairs nor the Penticton Band were 
notified of the changes of licence "registration". 

After giving notice to the Dominion Department of Agriculture, 
Conditional Water Licence 6493 was cancelled for non-beneficial 
use by Board Order 12696. The Band was not notified of the 
cancellation. 

The Comptroller of Water Rights refused an application filed by 
an Indian Agent for extension of time to complete the works for 
Conditional Water Licence 6494. 

After recommendation from the District Engineer, Conditional 
Water Licence 6494 was proposed for cancellation because the 
licensee had failed to construct the works authorized under the 
licence and put the water to beneficial use. 

Indian Affairs requested an extension of time to complete the 
works authorized under Conditional Water Licence 6494 stating, 

"...the Indian Commissioner is extremely anxious to retain 
[Conditional Water Licence 64941 as [it is1 essential to the 
rehabilitation of a young Indian veteran." 

Conditional Water Licence 6494 is cancelled by the Comptroller 
of Water Rights. The Comptroller of Water Rights responded to 
Indian Affairs that, 

"subsequent inspection reports of 1941 furnished you indicated 
the works were then derelict and reconditioning rather 
questionable. " 

The Department of Agriculture, Canada abandoned Final Water 
Licence 9219. Indian Affairs and the Penticton Band were not 
made aware of the abandonment. 

There are a total of 30 licences on Trout Creek and a total of 5 licences on Crescent 
Creek, none of which are for the benefit of the Penticton Reserve. Of the licences on 
Trout Creek and Crescent Creek: 
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0 

17 authorize the use of 500 gallons a day or less for domestic purposes. 
10 authorize small quantities of water to be used for private irrigation 
purposes, ranging from 0.60 to 88.54 acre feet per annum. 
3 authorize the Corporation of the District of Summerland to use water 
for waterworks purposes, for a total of 306,075,130 gallons per year. 
7 authorize the Corporation of the District of Summerland to use water 
for irrigation purposes, for a total of 14,487 acre feet per year. 
4 authorize storage at the reservoir at Crescent Lake. 
1 on Crescent Creek authorizes the diversion of 750 gallons a day for 
mining - processing ore. 

Note: some licences are authorize multiple uses. 

The Water Survey of Canada records show gauging station records on Trout Creek 
below Thirsk Lake, Trout Creek near Faulder, Trout Creek Summerland Diversion, 
and Trout Creek at the mouth. The most recent records of stream flow on Trout 
Creek from Water Survey of Canada are from Station 08NM158, Trout Creek at the 
mouth. These streamflow records report a low mean monthly flow of 0.288 m3/sec 
in January, increasing to a high mean flow in June, averaging 9.04 m3/sec. 

On July 27,1970, Trout Creek was identified as fully recorded with the exception of 
domestic applications. Since then 11 domestic licences have been issued and 2 
licences have been issued to the Corporation of the District of Summerland for 
waterworks and irrigation purposes. 

In 1973 the Fish and Wildlife Branch identified that trout were unable to gain access 
to the lower reaches of Trout Creek that spring, due to the increased storage of water 
upstream. The Branch felt, 

“...that there has been a total disregard of planning for fisheries in this drainage 
system up until now, and that a close look should be given to the present and 
future uses of water in the lower portions of this stream.” 

Conditional Water Licence 60898 was issued to the Corporation of the District of 
Summerland in 1984 with a provision that the diversion of water can be restricted 
or prohibited at any time in order to maintain a minimum flow in the stream for 
the preservation of fish life. However, Conditional Water Licence 66455 was issued 
to the Corporation of the District of Summerland April 25, 1989 on the same point 
of diversion, for 2,500 acre feet per annum of water for irrigation purpose and the 
provision for the protection of fish was not included. 
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Notes: 

1. 

2. 

3. 

4. 

5. 

6.  

The allocation of water made by the Indian Reserve Commission, as it refers 
to Trout Creek, has not been formally recognized by the Province. 

Conditional Water Licence 6493, associated with the Dominion Experimental 
Station on leased land within the reserve, was cancelled in 1935 for non- 
beneficial use, without consultation with the Penticton Band. 

Conditional Water Licence 6494 was cancelled in 1950 despite objections by 
the Department of Indian Affairs. 

The rights under Final Water Licence 8316, and Conditional Water Licences 
8486, 9896 and 9895, associated with the Dominion Experimental Station on 
leased land within the reserve, were transferred, all or in part, to lands within 
the municipal boundaries of the Corporation of the District of Summerland, 
without consultation with the Penticton Band. 

Final Water Licence 9219 was abandoned in 1972 by the Department of 
Agriculture of Canada, without the notification of, or consultation with, the 
Penticton Band. 

The concerns raised in 1973 by the Fish and Wildlife Branch indicate that 
there may be a valuable fishery resource in Trout Creek. 

OTHER INFORMATION: 

Additional Water Records: 

The ScheduZe of Indian Reserves in the Dominion, 1913, is a document published 
by the federal government, recording each Band’s water allocations up to 1913. It is 
believed that these records are a compilation of Minute of Decisions, Order-in- 
Councils, and perhaps other documents; however, as original copies of these 
documents are unavailable, the dates and information contained in them cannot be 
verified. 

Allocations in the Schedule of Indian Reserves in the Dominion for the benefit of 
the Penticton Band which are inconsistent with our findings are: 
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Reserve 

Penticton No. 1 

Nicola Prairie No. 3 

Water Allocation 

100 inches of water recorded from Trout Creek; ZOO inches 
from Snake Creek, and 60 inches from Marron Creek. 

The allocation from Marron Creek was abandoned by the 
Department of Indian Affairs on November 23,1925. 
There is no record that the Band was notified of, or 
consulted with, regarding this abandonment. 

300 inches of water recorded from Spring Creek under 
Record No. 1017. 

This allocation was also abandoned by the Department of 
Indian Affairs on November 23, 1925. There is no record 
that the Band was notified of this abandonment. 

Groundwater Records: 

A review of records maintained by the MELP Groundwater Section found that 25 
wells have been reported on Penticton Indian Reserve No. 1. Most of the wells 
reportedly yield small amounts of water, ranging from 0.5 gallons per minute to 200 
gallons per minute. The extent to which the wells are utilized at this time is 
unknown. Further details have been appendicized to the Report. 

As provision of well information to the Groundwater Section is voluntary, the 
summary provided above should not be considered complete. 

Municipal Water Sources: 

The proximity of the Penticton Reserve to the City of Penticton, on the opposite 
bank of Okanagan River, and to the Corporation of the District of Summerland, 
north of the Penticton Reserve, presents the potential for water supply to the 
Reserve via the connection to a municipal water system. 

Currently, the City of Penticton obtains their water for waterworks purposes from 
Okanagan Lake and from a groundwater well. Water used for irrigation purposes is 
obtained from Ellis and Penticton Creeks. Reports on water consumption in 1993 
indicate that the City experienced a peak daily demand of 9,985,000 gallons. This 
volume is below the authorized daily allowance for waterworks purposes, relative 
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to the cumulative volume authorized under all 

The Corporation of the District of Summerland 
Creek and Garnet Lake, although they have the 

of the Cities water licenses. 

obtains their water from Trout 
authority to obtain water from a 

variety of other sources. In 1993 thecorporation of the-District of Summerland 
experienced a peak daily demand in excess of 25 million gallons, well over their 
authorized maximum daily allowance, however their annual demand is well 
within licensed rights. 

Water Protection Records: 

The Water Protection Section has records of a dyke along Okanagan River and 
Shingle Creek, located within Penticton Reserve No. 1. The dyke is maintained by 
the Province. 

Penticton First Nation Water Rights Report 



ATTACHMENT 1 









~ 

3 
4 

I- Ct \ 

gl 2 
I 

c $ 1  B $ 
n 

7 b 

7- w 

I 

0 W 
21 2 





2 

0 
0 
u3 
u3 u: 
rp rn 

c: 
r 

r: r 

- z 1 

; 
1 
0. 

0 
0 
0 

rp m 
8 

c 

v 
\ 

\ 

% 

s 
M 

7 
2 
2 s 
C. 

+ 

0 
h) 

G 

F! 

0 
1 
m 
1 
2: 

% 

I VI 

", 

p. 



c 
6 

2 
0 

W 

(D h 
3; 

7 \o s t 

0 





2 
2 
0 
0 

E 

6 
Y 

.- .I- 
v 

c. 

! k  

2 
N n 

E 





ATTACHMENT 2 



I 
I 

\ 

I 


