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EXECUTIVE SUMMARY

Who’s minding our forests?

WHEN GOVERNMENTS DRAMATICALLY CUT THE BUDGETS OF FRONT-LINE MINISTRIES

and get out of the business of regulating enterprises that they once did, the results can be
very detrimental to public interests.

The tragic events in Walkerton, Ontario in May 2000
when seven people died and thousands were made ill
from contaminated drinking water is one example.

An inquest into the Walkerton disaster later revealed
that at least part of the responsibility for what went wrong
rested with a provincial government that deeply and sys-
tematically cut its Environment Ministry budgets.

As a result of those cuts, water testing was taken out
of the hands of the provincial government and transferred
to private interests. The way in which that was done, the
inquiry later ruled, was “connected directly to the events
of May 2000.”

The cuts also had a further “indirect” influence on the
events that month in that they weakened the Environ-
ment Ministry’s approvals and inspections programs. The
end result, the inquiry ruled, was that provincial public
servants were less likely “to pursue proactive measures
that would have prevented or limited the tragedy.”

The reader may well ask what mention of the Walkerton
tragedy is doing in a preface to a report on proposed de-
regulation of British Columbia’s forest industry.

The answer is that B.C.’s government has instituted
budget cuts similar in scale to those in Ontario. It is also
embracing deregulation in ways that have parallels with
events in Canada’s largest province. Both initiatives are
connected. Both may have considerable consequences for
the future of one of B.C.’s most important natural re-
sources, its publicly owned forests.

Who’s Minding our Forests? shows that governments of-
ten deregulate so they can justify political decisions like
cutting staff and budgets. The B.C. government is no ex-
ception, releasing its May 1, 2002 deregulation discussion
paper, A Results-Based Forest and Range Practices Program
for British Columbia, on the heels of massive cuts to the
budgets and staff of front-line ministries involved in for-
estry.

What does this mean for our forests? By evaluating the
drastic consequences of the experimental combination of
deregulation and cuts in jurisdictions like Ontario, and
by examining the present flawed state of BC’s forestry com-
pliance and enforcement regime, Who’s Minding Our For-
ests? finds compelling reasons for the public to be very
concerned about this significant shift in our forestry laws.

In evaluating the risk, Who’s Minding Our Forests? re-
calls that forestry regulations arose in the first instance in
response to harm caused by unregulated industry. Indeed,
B.C.’s “war in the woods” culminating in the protracted
dispute in Clayoquot Sound proved to be a major impe-
tus for government introducing the present Forest Prac-
tices Code. History suggests that turning the clock back to
deregulation may not be such a good idea.

The same conclusion is reached by examining indus-
try motivation. The fact is that industry lives or dies by
its bottom line. When monitoring and enforcement is lax,
industry will manipulate laws to create profits at the ex-
pense of the environment. B.C.’s forestry industry has al-
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ready proven itself more than willing to do so, reaping
hundreds of millions of taxpayer’s dollars in unpaid
stumpage fees through the practice of grade-setting. With
deregulation and reduced government oversight, the pub-
lic is more than justified in believing the door may be
open to further abuse.

Deregulation without environmental degradation re-
lies on firm policing of industry by government. Yet, Who’s
Minding our Forests reveals that present enforcement of
B.C.’s forestry laws is abysmal, handcuffed by bureau-
cratic bungling and conflicts of interest. This record is
matched by numerous reports available to the present
government which clearly indicate a poor environmental
record for logging companies. As a result, since the Code
was introduced in 1995, the Ministry of Forests has col-
lected only $5.68 million in violation tickets and penal-
ties under the Code, a rate that puts it on par with the
Vancouver public libraries’ collections for overdue book
fines. The combination of poor environmental perform-
ance and lax monitoring and enforcement carries a tragic
cost: continued declines in populations of species at risk
of extinction including woodland and mountain caribou,
grizzly bears, spotted owls, and marbled murrelets.

Compounding the problem, the B.C. government,
while eager to dismiss the Code planning and oversight
process for ensuring responsible forestry, embraces
present Code notions of forest health that are either erro-

neous or as of yet untested. This reliance on the present
Code to define standards of a deregulated code demon-
strates a reckless and dogmatic unwillingness to tackle a
comprehensive, truthful vision of forest sustainability.

Who’s Minding our Forests concludes that our forests
will suffer further if the government does not commit to
taking the requisite steps needed for creating and enforc-
ing environmentally protective laws. To this end, Who’s
Minding our Forests offers numerous recommendations to
reduce or eliminate the worst potential consequences of
agenda-driven deregulation. These include: recommend-
ing that the BC government implement an effective con-
sultation process encompassing all forestry initiatives, and
pertaining to actual legislation, prior to its introduction;
that government both confess and commit to tackling its
current enforcement impotence; and, that government
retreat from an industry-oriented agenda that will erode
its ability to ensure that important environmental values
are maintained for future generations. Enshrining in law
both the precautionary principle and sustainability re-
quirements, and significantly expanding citizen monitor-
ing and enforcement capabilities to ensure that both gov-
ernment and industry stay on their toes, will help miti-
gate the risks of deregulation.

Failing this, Who’s Minding our Forests? envisions a re-
turn to the bad old days of the sympathetic administra-
tion that predated the Code. The results may not be pretty.
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Introduction
THERE HAS ALWAYS BEEN TENSION IN B.C. BETWEEN THOSE PEOPLE WHO SEE PUBLICLY-

owned forests as rich repositories of ecological wealth and those who value them as sources
of valuable natural resources to be logged and turned into consumer products.

The tension has only been heightened by a “forest ten-
ure” system or a series of licence agreements between the
government and various forest companies that has re-
sulted in virtually every standing tree outside of parks
being awarded to primarily corporate interests.1 Typically,
these interests maximize profits by turning huge volumes
of trees into a limited number of commodities.

Corporate profits often come at a significant environ-
mental cost, however. Large-scale clear cutting as the near
universal logging method threatens streams, fish and wild-
life habitat. Of equal or greater concern, logging rates
remain millions of cubic metres beyond what the gov-
ernment itself considers sustainable.2

The fallout from these competing interests is the so-
called “war in the woods.” Conservationists, First Nations,
forest companies, government and the public at large have
been swept up in dozens of land-use conflicts from the
wild shores of Gwaii Haanas, to the expansive, rolling
Chilcotin plateau, to the rare inland rainforests of the
Kootenay and Cariboo regions.

The conflict reached its zenith in 1993 when tens of
thousands of people protested the clear cutting of coastal
old growth rainforests in Clayoquot Sound. The mass trials
and jail sentences of 932 people constituted the largest
criminal prosecution of peaceful dissenters in Canada’s
history. The protests heightened international scrutiny of

B.C. forest practices, giving the province a “black eye
around the world.”3

In response, successive provincial governments in the
1990s launched initiatives to evaluate provincial forestry
policy including establishing a Forest Resources Commis-
sion which found that “past failure to recognize and ad-
equately manage for forest values other than timber and
to manage more intensely for timber values has put the
very existence of B.C.’s largest economic sector at risk.”4

Ultimately, two tangible achievements resulted. The
first was the completion of a number of land-use plan-
ning processes that defined new wilderness parks as well
as clarifying where forest corporations could operate and
at what level of intensity. The second was the introduc-
tion of the Forest Practices Code.5 The Code provided a
process to make land-use plans legally binding, set out
rules for planning prior to logging, set standards for how
approved logging operations were to proceed, and estab-
lished a new monitoring and enforcement regime that,
on paper, was supposed to help end the environmental
degradation associated with clear cut logging.

But those members of the public with a keen interest
in seeing the host of environmental, social and economic
values of their forests maintained, quickly grew concerned
about weaknesses with the Code and with the ability of
under funded front-line public servants to provide rea-
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sonable oversight of the industry. These concerns were
heightened by significant cutbacks to Ministry of For-
ests’ and Ministry of Environment, Lands and Parks’ staff
by the NDP government, which went on to lose the last
provincial election to the Liberals in May 2001.

Under the Liberals, the cutbacks to front-line staff con-
tinue. Announced budget cuts mean the equivalent of
nearly 12,000 full-time positions in the civil service will
be eliminated in the next few years. Over one thousand
positions will be cut from the Ministry of Forests.6 The
Ministry of Environment (now the Ministry of Water, Land
and Air Protection) also faces deep cuts.7 Any hope that
another new ministry – the Ministry of Sustainable Re-
source Management – will pick up the slack was dimmed
with the announcement that the new ministry would see
its workforce cut by more than 36 per cent.8

In addition to the announced reduction in the civil
service, the Liberals intend to deregulate the forest in-
dustry and to move to what they call a results-based Code.
On May 1, 2002, the Liberals released a document enti-

tled “A Results-Based Forest and Range Practices Regime
for British Columbia.”9

The document sets out plans for government to get
out of the business of planning how forest companies go
about logging and building roads, and how they meet
various environmental laws. Instead, the government will
allow companies to decide for themselves how this work
is done. It will then monitor the companies to see if the
legislated results are achieved.

Given failed attempts elsewhere combined with clear
and ongoing violations of present laws in B.C., do we
want to give companies this power? Moreover, given the
government’s poor track record to date in monitoring the
industry, does a move of this magnitude make sense at
this time?

The current government’s thinking is that the Code is
a costly piece of legislation that unduly ties the hands of
industry and government. Who’s Minding our Forests? of-
fers evidence that the Code’s costs are not at all onerous.
Indeed, the costs of moving to a de-regulated regime
where a select handful of powerful forest corporations
operate with even less government oversight than is now
the case, may be far more costly to us all in the long-run.
In Ontario, where forest deregulation has already occurred
against a backdrop of dramatic provincial government
budget cuts, the result was a decline, not an improve-
ment in environmental quality. And Ontario’s forests have
nowhere near the biological diversity and richness of Brit-
ish Columbia’s.

The B.C. government announced a consultation proc-
ess beginning in May of 2002 that invited public input
on its plans to deregulate management of B.C.’s publicly
owned forests.

In response, we were asked by Public Service Employ-
ees for Environmental Ethics and the British Columbia
Government and Service Employees Union to evaluate
the proposal to deregulate the forest industry. This re-
port challenges the validity of that process and the moti-
vation behind deregulation, providing a resource for the
public to evaluate this fundamental shift in forestry laws.

Who’s Minding our Forests is laid out in three sections.
The first looks at industry regulation and its implications.
The second examines what a deregulated Code would
look like and what its potential consequences would be
for the management of publicly owned forests. The last
section provides a series of recommendations designed
to lessen environmental degradation under deregulation.
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PART I

Harm caused by industrial action can be categorized
under three headings: physical, financial, and environ-
mental. Examples of each exist within B.C.’s forest in-
dustry. With regard to physical harm, the B.C. forest in-
dustry has an on-the-job death rate more than double
that in other provinces.13

As for financial harm, various studies estimate the an-
nual loss from forest fraud at over one billion dollars (see
sidebar).14 This does not include losses to the public as a
result of forest company practices such as “grade-setting”
where companies intentionally log low-quality timber
first, which triggers lower timber-cutting or stumpage fees.
Once the government lowers the stumpage fees, compa-
nies then log higher-quality timber and pay the lower
rate. Sierra Legal calculates that over a two-and-a-half-
year period, B.C.’s major coastal forest companies avoided
paying $224 million in stumpage fees to the provincial
government, $138 million of which was due to grade
setting alone. Interior companies avoided paying $120
million.15

Lastly, the types of environmental harm resulting from
poor logging practices are numerous and include destruc-
tion of endangered species habitat, soil erosion, landslides,
and water quality degradation. All of this environmental
degradation has financial implications and, in the case of
terrain stability and disturbance to water bodies, human
health implications too.

In short, there are compelling social, economic and
environmental reasons for government regulation. And

Why deregulation?
Why we regulate
All…of us have been asking…how we, as a community,
deal with a multinational. Can we trust a forest company to
keep its corporate word? And what about the land? Who
looks after a forest if not a company? Should we let it look
after itself?

— Witness to Wilderness: The Clayoquot Sound Anthology10

Governments most often regulate corporations in order
to curb activities that cause public harm. If companies
fail to regulate themselves, then some form of govern-
ment regulation is desirable. This is particularly true when
publicly owned resources are at stake. Better environmen-
tal protection, improved worker health and safety, and
greater consumer protection can all be traced to active
government regulation. Such regulation often followed
in the wake of disasters, health scares, environmental ca-
tastrophes and the like.11

The first Forest Act, when it was introduced in 1912,

was described by the then minister responsible for

forestry as a “weapon” to enable the government to

“undertake the work of forest conservation” in the

wake of an “epoch of reckless devastation.”12
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there is much to suggest it works. Indeed, as the interna-
tional consulting and accounting firm KPMG noted in its
1996, Canadian Environmental Management Survey,17 the
two most influential factors in motivating Canada’s larg-
est companies to take action on environmental issues were
regulations and the risk of board of director liability.

In the absence of government wielding the regulatory
stick, will deregulation protect the myriad values in our
forests?

Why we deregulate
“Heavy government oversight was considered necessary to
ensure that the broad public interest in forest management
was being protected and to build public
confidence…However, the Code had unintended conse-
quences, notably increased costs for industry and govern-
ment.”

– A Results-Based Forest and Range
Practices Program for British Columbia.18

While the effectiveness of regulation is generally acknowl-
edged, opinions are changing as to how much regulation
is needed. Around the world, governments are rejecting
traditional regulatory regimes in favour of deregulation.

Why is this occurring? Not because its better for the
environment but usually because deregulation helps gov-
ernment to meet political or ideological goals. As legal
scholar Dianne Saxe noted, “it is now fashionable to ridi-
cule the excesses of command and control, and to preach
instead the virtues of voluntary compliance… Cost-cut-
ters have seized this new dogma as justification for chop-
ping the staff and budgets of environmental regulators
and enforcers.”19

And chop they have. Between 1996 and 2001, B.C.’s
Ministry of Environment, Lands and Parks suffered cu-
mulative funding cuts of $173.5 million. In addition to
cutting the ministry with prime responsibility for pro-
tecting wildlife, the government also cut the Ministry of
Forests budget by a cumulative $904.6 million.

In February 2002, the B.C. government introduced
further broad cuts in the budgets of agencies involved in
Code operation ranging from one quarter to more than
one third of total budget allocations. For the Ministry of
Water, Land and Air Protection, for the period 2001/02
to 2004/05, budgets will fall from $214 million to $127
million, and full-time equivalent staff, from 1298 to 897.20

The Ministry of Forests’ budget will be cut by a third,
from $538 million to $350 million, and staff will be re-
duced from 4,061 to 2,628 full time equivalents. Signifi-
cantly, entire district and regional offices are slated to close,
which means there will be fewer prospects to do field-
work.

Deregulation is also championed for saving industry
money. Traditional “command and control” or compre-
hensive regulation forces industry to work with govern-

The RCMP’s Forest Crimes Unit’s 1998 annual report stated:

Anecdotal evidence by the Forest Crimes Unit seems to

indicate that a total annual loss of $350-$500 million

dollars a year [due to theft, fraud and other criminal

activity] is not unreasonable. Ministry of Forest’s Compli-

ance and Enforcement Branch publicly acknowledges an

annual loss of revenue of $10-20 million a year. It is

important to note in any figures released by the Ministry

that they do not include the value of the timber stolen –

only the losses of potential revenue to the Crown. Studies

completed in 1990 and 1995 suggests [sic] that the total

value of loss is in excess of $1 billion dollars.16

Public theft

Logging in spotted owl habitat has contributed to its status as
an endangered species. PHOTO C. SWIFT/FIRST LIGHT
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Deregulation defined

“Command and control” is a traditional form of regulation, where

government tells industry how to do its job, assists in planning, and then

monitors, enforces and adjudicates.

“Deregulation” occurs when government eliminates some or all of these

responsibilities.

“Results-based” regulation occurs through deregulation where

government no longer tells industry how to do its job and limits itself to

enforcing a desired legal result.

The loss of lives in Walkerton, Ontario in 2000 is one
tragic example of the downside of deregulation.

ment. In terms of the Forest Practices Code, this essen-
tially means that government tells the industry how it is
to do its job. Naturally, there are costs associated with
this.

Indeed, the number one rationale for introducing a
results-based code is saving industry and government
money. But will deregulation actually save money, par-
ticularly if all the costs of a deregulated forest industry
are considered? History suggests otherwise.

This is because regulations like the Forest Practices Code
were created in response to the environmental harm caused
by unregulated industry. Unfortunate examples of this
exist across the province. The landscape is littered with
clear cuts that were logged with little regard to streams,
old growth forests, wildlife habitat and First Nations cul-
tural sites. This is what triggered the Clayoquot Sound
protests and why the Forest Practices Code was imple-
mented in the first place.

The questions before us are, can we maintain high en-
vironmental standards and reduce cost for industry and
government through deregulation? And can we continue
to ensure that the public knows what is going on in its
forests?

Does deregulation
save money?
Saving money while maintaining or increasing environ-
mental standards sounds great. Unfortunately, deregula-
tion often leads to a return of the bad old days of lower
standards and non-compliance. A deregulated industry
may win, but the public loses.

The tragic events in Walkerton, Ontario in 2000 are
one example. The seven deaths associated with
Walkerton’s contaminated drinking water caused a close
re-examination of some of the Ontario government’s de-
regulation policies. False Economy, a recent Sierra Legal
analysis, calculated the cost of Walkerton at $64.5 mil-
lion or more, not including monetary awards given to
those people who were made seriously ill or who lost
family members as a result of drinking bacteria-laden
water.24

False Economy concluded that broad cuts to environ-
ment and public health and safety programs may expose
government to increased environmental, healthcare and
lawsuit costs. The report concludes that government cuts
come at a measurable future price that should be ac-
counted for before staff and services are slashed. Failing
to look at these future costs overestimates actual savings
while leaving the public with a false sense of security.

Deregulation combined with reduced budgets and
staffing levels courts future environmental and social costs
because it reduces accountability and because industry
competition naturally encourages efficiencies that may
not always be in the public interest.

Budget 2001:

$538 million

Budget 2004:

$350 million

Staff 2001:

4,061

Staff 2004:

2,628

Ministry of Forests
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With classic command and control regulation, gov-
ernment and industry work together in planning and
operations to ensure that desired practices occur. In-
dustry is monitored and its behaviour judged against
mandated practices before substantial harm occurs.
B.C.’s Forest Practices Code is an example. Logging ap-
provals occur only after up-front planning. In certain
cases, logging cannot proceed without the joint approval
of two ministries. The Code also provides some room
for public participation. Once okay’d, logging follows
government approved management practices. As a re-
sult, it is easier to monitor industry, risk is reduced, and
companies can be held accountable for bad practices
before harm occurs. The outcome is that the inherent
environmental and social costs of logging are shifted
from the public to industry. In return for bearing these
costs, the industry gets access to valuable publicly owned
timber.

Under a deregulated Code, co-operative planning and
mandatory operations are removed. Rather than tell in-
dustry how a goal or desired result is to be achieved,
government lets industry figure out how to reach the
desired result. Rather than regulating means and ends,
government regulates only ends. As the government’s dis-
cussion paper says, this gives industry the “freedom to
manage,”28 reduces red tape and, theoretically, saves
money.

But because industry is free to choose its methods,
both its ongoing performance and the results may be
difficult to judge. This is a cause for concern, particu-
larly when the consequences of poor logging practices
may not appear until 15 or more years later. Landslides

are a good example of this. Under the Code a company’s
proposed logging methods are open to scrutiny before
the logging takes place, allowing public servants to evalu-
ate the potential risks and order changes. In a deregulated
regime this would no longer be the case.

As well, the nature of corporations as rational economic
actors compels them to interpret legislation to their ad-
vantage, which usually translates to the lowest possible
cost. As expenditures are curbed, problems often arise.
Grade setting, as discussed above, is a compelling exam-
ple of B.C. forest companies manipulating laws to their
advantage and at public expense.29 With decreased over-
sight, we can expect even more of this behaviour. The
end result is that the taxpayer will further subsidize log-
ging and its effects.

Deregulation combined with budget and staffing re-
ductions only ups the ante. There is less capacity to moni-
tor the industry and enforce relevant laws, and there is
less ability to conserve other values in our forests.

As Peter C. Newman colourfully suggested, “a tree is
not a vertical stick with green fuzz at the top, it’s part of a
local and regional ecosystem whose value is beyond cal-
culation.”30 While it may indeed be impossible to come
up with a true valuation of what our forests contain, it is
beyond question that their importance extends well be-
yond timber. Indeed, our publicly-owned forests are rich
in tourism potential, highly important to the maintenance
of clean fresh water supplies, vital to fish and wildlife
populations, and critical to the cycling of carbon in the
atmosphere.32

Deregulation may save forest corporations and gov-
ernment money in the short term, but if it comes at the
expense of these and other values, then the public is more
than right to be concerned.

After record flooding in 1998 in the Yangtze

river basin, the Chinese government prohibited

logging. It concluded that standing trees were

three times more valuable in controlling floods

than cut down and turned into lumber. When the

role standing trees played in recycling rainfall

was factored in, they doubled again in value. 31

Deregulation of the Code may well result in a

return to the era of “sympathetic administra-

tion” of the 1980s, 21 which the Commission on

Resources and the Environment claimed effec-

tively fomented the “War in the Woods.”22
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PART II

The results-based code
“The foundation of a results-based regime requires two
fundamental corner stones. At one corner there must be
clear definition of results: what is to be achieved and where
is it to be achieved…. The opposing corner specifies the
consequences of not achieving specified results and com-
prises a compliance and enforcement regime.”33

– A Results-Based Forest and Range
Practices Program for British Columbia.18

Figuring out the results:
What do we want to protect?

According to the government’s discussion paper, there
are three “pillars” for the proposed new legal framework:

• Landscape-level objectives;

• Resource Development Permits; and,

• Site or stand-level practices.

Landscape-level objectives
The discussion paper and an accompanying paper, Sus-
tainable Resource Management Planning – A landscape-level
strategy for resource development,34 propose that B.C.’s for-
ests be divided into new and as yet undetermined land-
scape units. This will involve a zoning exercise with pub-
lic lands classified for various end uses. Once this was
completed, Sustainable Resource Management Plans
(SRMPs) would be developed for most of these units.

These plans would determine many of the “results” for a
deregulated code.

Parts of this proposal are cause for concern.
First, the Ministry for Sustainable Resource Manage-

ment is now embarking on a task that the people of Brit-
ish Columbia have already invested over ten-years in,
working to develop consensus on land-use through Land
and Resource Management Plans (LRMPs) and Regional
Land Use Plans (RLUPs). 35 As well, various other more
localized plans have already been developed in hand with
communities including plans for watersheds, local re-
source use and, more recently, Wildlife Habitat Area plans
and Old Growth Management Area plans.

Despite the time and effort that have been invested in
developing these plans, the government proposes to do
away with them. They will now be incorporated into and
replaced with SRMPs, which will be developed not by
consensus but rather in partnership with established in-
terests such as the forest industry.

Second, the deregulation paper provides no confirma-

The Chief Forester under the Liberal

government of the 1930s, Ernest C. Manning,

decried the lack of regulation in the province’s

forest industry, on both private and public

lands, and became famous for claiming that

the lack of such regulation was “leaving an

impoverished heritage to our children.”38
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tion that the public will have a say in mapping our for-
ests. Who then will control that process? In total, the
ministries responsible for protecting our forests have suf-
fered cumulative funding cuts of over a billion dollars in
the last five years.36 Future cuts lend credence to fears
that the process of determining landscape values will be
less and less in government’s hands and more and more
in industry’s.

Third, these new landscape unit objectives will be de-
veloped in the context of the government’s “Working For-
est” agenda, which will require that the objectives mini-
mize or eliminate impacts to timber supply.37 Instead of
logging levels being an outcome of a process that addresses
social and environmental concerns, the Working Forest
approach sets logging rates first. Social and environmen-
tal concerns are dealt with after the fact. At best, social
and environmental concerns become mitigation efforts –
clean up after the logging is done. Rather than a proactive

approach to social and environmental concerns, the new
approach is reactive.

Fourth, these new objectives may not be legislated. If
they are not legislated, they are not likely to be legally
enforceable.

The implications of all this are obvious. Without an
initial and thorough inventory of non-timber resources
without public involvement, neither broad land use plans,
nor logging plans, can be properly developed or evalu-
ated for the risks they pose. This opens the door for log-
ging companies to assert that non-timber resources were
not present or that damage to them pre-existed logging.
For example, they could argue that there were no signifi-
cant cultural, fish or wildlife values in a forest prior to
logging. Logging effectively disperses these features, mak-
ing the companies’ claims largely indisputable.

Without initial inventories, the survival of non-timber
resources will be threatened. Without appropriate gov-
ernment input and oversight, deregulation will harm our
forests. Without public involvement, we won’t know it.

Recommendations

1. Ensure that legally implemented landscape level
objectives for biodiversity (old growth retention,
seral stage and patch size distribution etc.) are in
place before bringing into force a results-based
Code;

2. Return funding and staffing to the agencies that
monitor non-timber forest resources; and

3. Include within the results-based consultation proc-
ess a dedicated intention to define and enshrine a
modern definition of sustainability that provides for
the needs of future generation.

Landslides often occur from inappropriate logging on steep
terrain 15 to 20 years after the logging has taken place.
SIERRA LEGAL FILE PHOTO

Lessons from down under

In 1984, New Zealand’s Labour government introduced

a series of major reforms of the law and institutions

governing the environment, privatization, domestic

deregulation and a substantial shrinking of the public

sector. For forestry, changes included both civil service

staff reductions as well as a move to “effects-based

planning.” Implementation of the changes has caused

concern that vital elements of environmental protection

have been lost and New Zealand is losing species and

biodiversity at a rapid rate.23
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Silviculture prescription

Planted stand. DOUG MAGUIRE PHOTO / WWW.FORESTRYIMAGES.ORG

Resource Development Permits:
the “One Plan”
The present Code’s primary focus is on planning before
logging. This operational planning is then supplemented
by statutorily prescribed practices, a component of which
is the requirement that logging companies assess, inven-
tory and map the forest before logging. Operational plans
are required to be prepared at two scales. Forest Devel-
opment Plans must occur at the broader landscape scale.
Silviculture Prescriptions are required at the site-specific
stand-level. These plans must address topics including:39

• maintenance of old growth;

• protection of biodiversity;

• wildlife habitat;

• watersheds, fish streams, streams, wetlands and
lakes;

• roads, bridges and culverts;

• cutblock design;

• terrain stability;

• recreational values; and,

• cultural values.
Under deregulation, forest development plans and sil-

viculture prescriptions will be eliminated, replaced with
a “Resource Development Permit” (RDP), which “will con-
sist of a geo-referenced map.” It is doubtful that such
plans will have any significant public value as the gov-
ernment will not require companies to provide the “spe-
cific location of any particular timber harvesting and/or road
construction activity.” [Emphasis added.]40

This change is the essence of deregulation, removing
government oversight in two significant ways.

First, as the quote indicates, the government proposes
to significantly reform the forest development plan and
eliminate the silviculture prescription, limiting the Re-
source Development Permit to very coarse information
in comparison with Code operational plans.

Second, the government intends to limit scrutiny of
an RDP by government officials prior to approval, elimi-
nate the requirement that a professional forester must en-
dorse them, and eliminate statutory safeguards for the
environment.

In contrast, before a forest development plan is ap-
proved under the Code, it must first be approved by a
professional forester and then evaluated by a Ministry of
Forests official who must “be satisfied that the plan…will
adequately manage and conserve the forest resources of
the area to which it applies.”43 “Forest resources” include
both timber and other resources such as endangered spe-
cies or areas of cultural significance.

Under deregulation, a district manager must approve
an RDP if it passes four basic tests44:

1. A test to confirm that “development units” do not
conflict with tenures or legal rights of other parties
in the area;

2. A test that determines if the proposed location of
development units meet each of the legal objectives
for the relevant landscape units;

3. A test to determine that the licensee followed an
“appropriate” consultation process; and,

4. A test for community watersheds and watersheds
with significant downstream fisheries values, where
the District Manager is satisfied that the licensee
has identified terrain hazards and properly located
forest development units.

The silviculture prescription, as a mandatory stand-level opera-

tional plan, dates from 1988, seven years prior to the Forest

Practices Code.41 In a discussion paper prior to the introduction of

the regulations requiring silviculture prescriptions, Ministry of

Forests described one of their purposes as, “reduc[ing] the overall

costs of forest land management by assessing all natural re-

sources present before harvest while all options are open and

through cooperative planning and management avoid conflicts

and their associated costs.”42 In this context, the elimination of silviculture prescription as a mandatory plan represents a turning

back of the clock, not just to pre-Forest Practices Code era, but beyond that to the days of “sympathetic administration.”
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Forest development units are not cut blocks. Rather,
they are broad areas in which the licensee proposes to
operate. They can become single cut blocks, multiple cut-
blocks connected by roads, or serve as corridors between
other units where a road will be constructed. The RDP
will not identify what will actually happen in the forest.

This means:

a. The public’s ability to provide informed commen-
tary on logging plans will be substantially curtailed
or eliminated;

b. Where objectives zones do not adequately recog-
nize and protect non-timber values, the RDP will
provide no guidance to evaluate risk.

The implications are obvious. No ability to comment.
No specificity. No enforceability.

One can easily see how this will play out on the ground.
As result of budget and staff cuts, MWLAP biologists will
no longer be involved in mapping non-timber forest re-
sources to assist in determining objectives, nor will they
evaluate logging plans.

This will further erode the powers of an already seri-
ously weakened ministry. For example, much of the min-
istry’s endangered species monitoring staff has been elimi-
nated45 and personal communication by Sierra Legal with

MWLAP officials confirms that remaining wildlife moni-
toring will be immediately curtailed or discontinued en-
tirely.46 In the government’s own words, efforts to save
endangered forest dwelling species will be left to “indus-
try led recovery strategies.”47

As stated previously, without an initial inventory and
thorough monitoring, the risk to forest resources cannot
be properly evaluated.

Recommendations

1. Stand-level plans, which, at a minimum, document
the pre-logging condition of a cutblock, must be
legally required (even if they are not subject to gov-
ernment approval) and must be publicly available
to permit an evaluation of whether results have been
achieved and if necessary to allow for compliance
and enforcement activity;

2. Resource Development Permits must include:

a. Sufficient information about the landscape level
operating area and the proposed logging and road-
building to permit the public and the District Man-
ager to adequately assess and evaluate the risks
associated with the logging;

b. Sufficient baseline information about the pre-log-
ging condition of the landscape to permit an evalu-
ation of whether results have been achieved and if
necessary to allow for compliance and enforce-
ment activity;

c. A required core set of standard information that
would allow efficiencies of development, review
and approval to be achieved;

d. Forest development maps that clearly illustrate
pre-logging forest resources, such as rare and en-
dangered forest types, old-growth forests and wild-
life habitat areas, the specific location of all planned
logging and road-building, the location of all log-
ging and road-building related risk factors, such
as steep terrain, thin soils, protected areas, and
the location of identified land-use zones.

3. All operational planning maps, texts, associated
assessments and approval documents must be re-
quired to be made publicly available over the
internet to facilitate public review, reduce costs
associated with the sharing and duplication of ap-
proved operational plans, and facilitate auditing,
compliance and enforcement.49

Large-scale clear cutting as the near-universal logging method
threatens streams, fish and wildlife habitat. SIERRA LEGAL PHOTO
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Results for specific
environmental values

“One point that must be emphasized is that we will main-
tain our existing high environmental standards.”50

– A Results-Based Forest and Range
Practices Regime for British Columbia.

The government states that the results-based code will
maintain the Code’s high environmental standards. But
were the Code’s standards that high to begin with? Un-
fortunately not, as illustrated by the following examples
of present Code inadequacy. Now, on the eve of massive
change to our forestry laws, we have a perfect opportu-
nity to enhance current environmental protection.

Clearcutting

When the Code was introduced, government advertising
encouraged the belief that clear cutting was being phased
out completely.51 In an interview with the Washington
Times,52 a Ministry of Forests official stated: “Wide chunks
of forest the size of football fields [0.5 hectares] are no
longer cut.”

The most recent statistics compiled by the Ministry of
Forests, however, indicate that fully 91% of logging is
still clearcutting,53 which is known to be particularly en-
vironmentally destructive. Clear cuts increase the chance
of landslides, remove habitat and fracture habitat con-
nectivity, damage streams necessary for water quality and
fish habitat, deprive the soil of nutrients and organic ma-
terial and subject the soil to erosion.

Moreover, because the allowable annual cut has not
decreased there are now more clear cuts and more roads
connecting them. That some of the clear cuts are smaller
than before does not translate into environmental gains.
Quite the opposite. Many small clear cuts dispersed across
the landscape means greater fragmentation of our for-
ests, which inevitably leads to the loss of species. Also,
because the allowable annual cut is significantly higher
than the estimated long-range sustainable yield, the rota-
tion age of the post-logging managed stands are often
significantly shorter than the pre-existing age of the stand.
As a result, replacement stands cannot adequately de-
velop attributes vital for many wildlife species.

The deregulation discussion paper states that cut block
sizes will be maintained at 40 hectares for the Vancouver,
Kamloops and Nelson Forest Regions and 60 hectares

for the Prince George, Prince Rupert and Cariboo Re-
gions. This was a rule under the Code – a rule honoured
more by its breach than its observance as numerous ex-
ceptions continue to allow vastly larger clear cuts to mar
the landscape. The deregulated Code is no exception, con-
taining vague and opportunistic descriptions of cut block
size that appear subject to discretion.

Streams

The present Code also fails to properly protect riparian
areas, a deficiency which deregulation does not appear
to address.

Riparian areas surround streams, lakes and wetlands.
Moisture levels in riparian areas are generally high, al-
lowing for vigorous and diverse plant growth. 55 These
areas usually contain the greatest abundance of wildlife
species. They also provide natural corridors for wildlife
to move from one valley to the next.

The Code offers insufficient protection to these im-
portant ecosystems, ignoring their importance as connect-

Logged stream. SIERRA LEGAL FILE PHOTO
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ing corridors, and their role in protecting water supplies
and fish habitat. In particular, the Code provides scant
protection to small streams and the forests surrounding
them. Consequently, these areas are often logged. Not only
does this cause damage to that part of the ecosystem but
potentially to other downstream areas.56 The Code’s weak
stance on protecting the riparian forests along small streams
is embarrassing relative to the efforts which our American
neighbours are going57 and is considered a major prob-
lem by the Department of Fisheries and Oceans.58

The government’s results-based discussion paper of-
fers little to suggest this situation will improve. The pa-
per simply says, “stream channel dynamics, aquatic eco-
systems, fish and fish habitat and water quality… will
not be harmfully impacted by forest and range activities.”
It does not indicate a concrete commitment to enhance
Code riparian protections. Later we address whether
vague principles such as these are even enforceable.

Recommendation

1. Commit to an independent evaluation of the results-
based Code’s environmental standards and incor-
poration of necessary enhancements.

Restricting the results:
Forget sustainability

“The results based code will employ existing policy that
balances environmental conservation with timber supply.”59

Continued adoption of harmful Code policy is illustrated
by the government’s and industry’s stated commitment
that a deregulated Code will not impact timber supply
by more than 6%. This means that important non-tim-
ber values such as old-growth forests, threatened and en-
dangered wildlife species, and drinking water sources will
be addressed only if they do not cause a drop in logging
volumes greater than 6%.

Clearly, the government commitment to “maintain the
Code’s high environmental standards” ends where tim-
ber revenues begin. Conserving biological values will not
be dictated by good science, but by an arbitrary number
chosen by government and industry to maintain logging
rates at the highest possible level.

After the Code was enacted, it was recognized that
our understanding of forest and range ecosystems, and
the Code, would evolve over time. Yet, government has
not monitored the effectiveness of the Code, rules or
guidebooks to determine if they will or have achieved
desired results. Even had there been some monitoring
of the Code’s effectiveness, seven years is hardly adequate
time to evaluate Code outcomes to determine if long-
term goals can or will be attained. This is particularly
true when one considers that logging history in this prov-
ince is not much more than a century old. Yet the trees
being logged are predominantly 100 years to 1,000 or
more years in age, and our understanding of the second
growth or third-growth trees replacing them is still in its
infancy.

As a result, the B.C. government, while eager to dis-
miss the Code planning and oversight process for ensur-
ing responsible forestry, embraces present Code notions
of forest health that are either erroneous or as of yet un-
tested. This reliance on the present Code to define stand-
ards of a deregulated code illustrates a truly dogmatic
unwillingness to tackle developing a comprehensive,
truthful vision of forest sustainability.

Given the foregoing, deregulation will not enhance en-
vironmental protections and, indeed, given the normal
course of deregulation, will lead to increased environ-
mental degradation. In terms of its responsibility to rep-
resent the public interest to ensure that important envi-
ronmental values are maintained for future generations,
the government’s process for determining and protecting
non-timber values appears reckless.

Recommendations

1. Include within the results-based consultation proc-
ess a dedicated intention to define and enshrine a
modern definition of sustainability in the legisla-
tion that provides for the needs of future genera-
tions.

“Public confidence is eroded when there is a lack

of clarity on what exactly was to be delivered.”48

– A Results-Based Forest and Range
Practices Regime for British Columbia.
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Enforcing the results
“[Enforcement is] the key-principle of a results-based forest…
practices regime.”60

– A Results-Based Forest and Range
Practices Regime for British Columbia.

Making the results unenforceable:
The Ontario example
In deregulating the Code and slashing the civil service, the
B.C. government is following Ontario’s lead. In Ontario, a
results-based deregulated regime was implemented in the
1990s. Significantly, it occurred hand-in-hand with mas-
sive cuts to ministries charged with overseeing forestry.

 Sierra Legal has conducted several audits of Ontario’s
forestry and found the integrity of Ontario’s forests further
threatened by deregulation. Our most recent report, Im-
proving Practices, Reducing Harm, provides insight into the
likelihood that unclear laws will be manipulated for cor-
porate gain. 61

To illustrate, traditional “command and control” regu-
lations seek to prevent damage to a stream and its bank
by prohibiting logging equipment from operating within
five metres of a stream. Such is not the case under de-
regulation. As illustrated by Ontario’s Code of Practice for
Timber Management Operations in Riparian Areas,62 results-
based legislation states the desired goal without prescrib-
ing the means. For example, one riparian protection pro-
vision states:

Equipment operating adjacent to water bodies shall
not cause destruction or slumping of banks.

Whether “destruction” occurs is subject to interpreta-
tion. In its report, Sierra Legal uncovered numerous ex-
amples of a forestry company very loosely interpreting
the regulations, in all cases resulting in increased envi-
ronmental harm. In its audit, Sierra Legal paid particular
attention to areas near streams where “no-cut” rules were
supposed to maintain forest cover and prevent damage
to sensitive streamside environments. In some 30-metre
no-cut reserves Sierra Legal found that all the trees and
underlying plants had been cleared right to the stream

A majority of MoF staff believe that Forest Service Roads “are not adequately inspected to keep them safe for drivers and to identify
environmental risks.” SIERRA LEGAL FILE PHOTO
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bank. Moreover, heavy equipment had pulled logs
through streambeds, diverting waterflows and risking
flooding.63

Moreover, in Ontario, even prescriptive legislation is
being manipulated. For example, one riparian protection
provision designed to restrict logging near waterways per-
mits selection logging only outside the high water mark,
which is defined as:

“the normal spring water level, which includes sea-
sonally inundated areas.”

What this means is that companies are not supposed
to log in any area where there is evidence of previous
flooding.  Sierra Legal found that logging was occurring
within these areas, a bad practice which increases the risk
of erosion into sensitive waterways. Asked why it did so,
one company told Sierra Legal that as far as it was con-
cerned the normal high water mark was the edge of the
stream. Accordingly, they could log from water’s edge out.
However, when Sierra Legal’s field inspection occurred in
July, the logged area was under water. In the words of the
regulation meant to prevent such activity, the area was
seasonally inundated. 64

Sample legislation proposed in the deregulation dis-
cussion paper suggests that the same manipulation of law
at the expense of the environment will occur in B.C.

For example, the objective or goal statement for the
Identified Wildlife Management Strategy (IWMS) in the
deregulation discussion paper states that “through the pro-
vincial identified wildlife management strategy, species
at risk will be protected from further loss, extirpation or
extinction that may result from forest and range prac-
tices.”65 (The IWMS is a strategy for designating species
at risk and integrating their needs in forest management.)

The first of two legislated results under the sample iden-
tified wildlife management strategy legislation states:

(1) The holder of an agreement under the Forest Act
or Range Act, must ensure that their forest practices
protect species from further loss, extirpation or
extinction.66

Accordingly, there is consistency between the objec-
tive or goal and the result enshrined in law. This sup-
ports an argument that the result can meet the objective.
Setting aside the discussion on clarity for a moment, in
this case, there is no obvious need to enact the objective
in legislation.

But then consider the second “result:”

(2) The holder of an agreement under the Forest Act
or Range Act, must ensure that their forest practices
will mitigate any potential detrimental impacts and
maintain ecosystem attributes that are necessary to
ensure the survival or recovery of identified wild-
life.67

Note that the first result requires protection of species
whereas the second requires mitigation and maintenance.
“Protection” is a defensive, proactive measure that antici-
pates and prevents a threat: “mitigation” is a measure de-
signed to reduce a threat’s severity. We consider this pro-
vision as both internally contradictory and contradicting
the first result, potentially subjecting both results to two
different interpretations.

History tells us that the contradiction between the re-
sults will encourage industry to mitigate rather than pre-
vent harm. This type of thinking could allow, for exam-
ple, “no-net loss” rationales for development like that pro-
posed by the Ministry of Forests in the Goat River water-

Old-growth

When this ancient Douglas fir was cut in 1910,
mechanical clearcutting of vast areas of forest

did not exist. NATIONAL ARCHIVES OF CANADA

“Large portions of [British Columbia] have been intermittently covered with old-

growth forest for thousands of years… It is not surprising that much of B.C.’s

biodiversity is associated with old-growth forests… The area of old-growth

forest remaining in some parts of the province… has been greatly reduced by

human activities… Second growth forests provide habitat for some, but not all,

of the organisms that were the original inhabitants of old growth forests.” 54
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shed in interior B.C. where they wish to permit a logging
road to be built in the Goat River upstream of endangered
fish habitat as long as fish habitat will be created else-
where.68

Our threatened or endangered species can’t afford this.
Enshrining the objective as law would clarify that the over-
riding requirement is protective and inform the interpre-
tation of the second result (although we’d seek greater
clarity in the law in the first instance).

Aside from requiring clear laws, preventing environ-
mental degradation in B.C. under deregulation will re-
quire vigilant and effective enforcement. The government
suggests we have a solid foundation for this. Do we?

Comprehensive not effective

“The results-based code will enhance what is already North
America’s most comprehensive compliance and enforcement
regime regulating forest practices.”69

– A Results-Based Forest and Range
Practices Program for British Columbia.18

Unfortunately, comprehensive doesn’t mean effective. Any

compliance and enforcement regime is bound to fail
where the following obstacles to industry compliance
exist: the effect of political and institutional structures
to deter prosecution, combined with understaffing and
under funding of enforcement agencies, and, the diffi-
culty of detecting violations. B.C. is no exception.

Bureaucratic bungling

Failing to comply with the Forest Practices Code can
result in significant penalties, if public servants aggres-
sively enforce the Code’s provisions. For example, tim-
ber or timber products can be seized, fines can also be
levied, logging operations halted, and companies ordered
to clean up lands and waters damaged by logging-re-
lated activities. .70 As well, criminal charges can be laid
under the Code. Criminal convictions can result in fines
of up to $1,000,000 or three years in jail.71 Some of the
offences for which million-dollar fines are possible in-
clude: irreparable damage to Crown land; 72 damage to
the environment; 73 cutting, damaging or destroying tim-
ber unless authorized by law.74

As well, the Code provides for employee, officer, di-
rector or agent liability for corporate offences.75

Enforcing these provisions is up to four ministries:
the Ministry of Forests; the Ministries of Water, Air and
Land Protection and Sustainable Resource Management
(both formerly the Ministry of Environment, Lands &
Parks); and the Ministry of Energy and Mines who, prior
to the Code coming into force, entered into a Memoran-
dum of Understanding to co-ordinate their efforts,76 a
significant departure from the norm.

Ultimately, however, joint enforcement has not
worked. In 1999, as a prelude to auditing enforcement
practices, the Forest Practices Board, released a report
on the B.C. government’s enforcement framework for the
Code.77 In its report, the Board concluded:

• The ministries are not operating in a strategic, co-
ordinated manner, resulting in significant poten-
tial for gaps in Code enforcement;

• There is an inherent conflict of interest in the en-
forcement of the MoF’s Small Business Forest En-
terprise Program (“SBFEP”). This conflict of inter-
est arises because MoF administers the Program,
where MoF officials plan logging, build roads, and
replant, allowing licensees to concentrate on tim-
ber harvesting. As a result, MoF staff inspect the

Logging in all provinces across Canada has put various
species on the endangered list, including the Newfound-
land marten, which was listed as endangered in 1996.
CANADIAN NATURE FEDERATION PHOTO
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practices they approve and supervise.

In 2000, the Forest Practices Board randomly selected
the Vernon Forest District for a pilot audit of govern-
ment’s enforcement of the Code.78 Their report found evi-
dence that concerns identified under the earlier report
were deserved and drew headlines79 in part because the
auditor concluded that there were a number of “signifi-
cant weaknesses”80 in the enforcement of the Code in the
forest district: “forest officials are too often either not rec-
ognizing non-compliance, or when non-compliance is
recognized, treating it as minor and not as a contraven-
tion of the Code.”81

Regarding gaps in the Code enforcement, the Board
noted that 21 of 37 cutblocks inspected by MoF had “po-
tential contraventions of the Code that needed to be ad-
dressed.”82 In 12 cases, MoF either missed the contra-
vention or let it pass. Examples include an MoF official
observing trees being harvested outside of a cut block
boundary, but not mentioning them in his inspection re-
port.83

As well, the Board found that MWLAP staff did not
receive sufficient information from the Ministry of For-

ests about logging plans and whether forest practices were
in compliance with the plans. The auditor noted, “with
respect to fish and wildlife habitat, this represents a seri-
ous gap in responsibilities.”84

Unfortunately, MoF’s response was merely to dispute
the Board’s findings, arguing that its officials had prop-
erly addressed the non-compliance issues. The Board,
however, clearly disagreed: “we do not concur with the
district.... While it is not clear that any of the [12 cases of
non-compliance] are individually significant, many of
them are clearly not minor in nature, and the frequency
of our observations is of concern.”85

MoF suggested that a high level of supervision of its
forest officials was unnecessary because forest officials
were well trained. It’s interesting to note, however, that
at about the same time as the Forest Practices Board re-
leased its initial report in 1999, the Ministry’s Compli-
ance and Enforcement Branch evaluated its own effec-
tiveness by surveying staff opinions. 86 The findings dis-
pute MoF’s position:

• “Licensed professionals are unclear where they fit
into the organization and the role that they have to
play in … inspecting licensee obligations.”

Clearcut on Vancouver Island. SIERRA LEGAL FILE PHOTO
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• “Silviculture receives inadequate resources to carry
out basic obligation inspections”

• “There are inconsistent messages coming from [the
Compliance & Enforcement] branch and govern-
ment – tough enforcement vs promoting compli-
ance.”

• “In the opinion of staff, there is inadequate com-
munication of policy to staff and inadequate fund-
ing has led to deficient training.”87

These results are consistent with those obtained by a
2000 B.C. Government and Service Employees’ Union,
which also conducted a survey of its membership work-
ing in the Ministry of Forests. That survey found: 88

• A majority of MoF staff believe current monitoring
and inspecting of major licensees is inadequate.

• A majority of MoF staff believe that Forest Service
Roads “are not adequately inspected to keep them
safe for drivers and to identify environmental risks”.

• Three quarters of MoF staff believe standards, guide-
lines and policies are based more on politics and
economics than on science.

• Furthermore, “[t]his survey found that [Ministry of
Forests] has insufficient presence in the field to ensure
that companies are properly identifying the quantity and
value of trees in their cutblocks” [emphasis in origi-
nal].

Unfortunately, MoF is quick to deny any hint of inef-
fectiveness while at the same time limiting input from
other ministries. A case in point occurred in 2001 when
an MoF official authorized logging in an old-growth for-
est that was home to some of the last endangered spotted
owls in the province. The approval was issued over the
strong objections of wildlife biologists with the Ministry
of Water, Land and Air Protection. MoF’s continued re-
fusal to acknowledge MWLAP biologists’ concerns even-

tually led to government biologists approaching Sierra
Legal, resulting in a court action which obtained the first
injunction in Canada protecting endangered species habi-
tat from logging. The sworn affadavit of a MWLAP biolo-
gist, who risked her employment to provide evidence
against MoF, was key to the injunction’s success.89

Ultimately, Code enforcement is severely compromised
by bureaucratic infighting. As the next section illustrates,
however, even an enforced Code’s bark is worse than its bite.

Code (non)-enforcement

Since the introduction of the Code (June 1995 – January
2002), the Ministry of Forests collected $5.68 million (or
roughly $874,000/year) in administrative monetary pen-
alties and violation tickets and penalties under the Code.90

The Vancouver Public Library collected $5.64 million in
overdue book fines over the same period.91

While the past B.C. government heralded the Code for
its tough penalties for offenders, an examination of penal-
ties issued against the forest industry indicates otherwise:
less than 50% of fines under the Code total more than
$1,000 and 93% total less than $10,000.92

Continued non-compliance invites the inference that
such low magnitude fines fail to deter companies from com-
mitting illegal practices. Certainly, however, such fines come
nowhere near to recovering the environmental costs of the
impugned activities.

For example, in 1998 a forest company built a logging
road poorly, leading to a landslide for which the Ministry
of Forests issued a penalty of $7,500.93 The cost of repair
to the highway damaged by the slide, and not including
the cost of damage to the soil, trees, transmissions lines
and lake, amounted to $73, 000.94

More recently, a Forest Practices Board report found that
penalties handed out for Code violations failed to give ad-
equate weight to environmental damage. The report cited
several examples of the Board having to intervene to ap-
peal penalties that both district managers and administra-
tive review panels levied because they levied penalties that
did not adequately compensate for harm to the environ-
ment. 95

The failure of penalties under the Code to recover both
economic and non-economic values also extends to the
cost of enforcement.

The Ministry of Forests has estimated that there are 298
full-time staff equivalents (FTEs) that spend 50% or more

Interesting fact

While only two prosecutions have commenced under the

Code against major forest licensees (which resulted in

acquittals), the government has threatened non-profit,

public interest environmental groups with million dollar

fines and jail time if they continue to build and maintain

trails in the Walbran Valley (located in south-western

Vancouver Island).96
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of their time on compliance and enforcement activities.97

British Columbia Government Service and Employee’s Un-
ion data on government salaries indicates an average sal-
ary of $43,047 for each regular FTE which, reduced by
one-half to represent the least time devoted to compli-
ance and enforcement, indicates a minimum annual cost
of enforcement of $6.4 million (payroll only). As stated
above, total fines levied against the forest industry aver-
age $874,000 per year.

Clearly, fines do not recover staff costs, nor, as sug-
gested by the Forest Practices Board report, do they re-
cover losses to the public through damage to Crown tim-
ber, resources, property and other environmental dam-
age. The counter argument that compliance and enforce-
ment salaries represent the cost of compliance will be
addressed below.

Code non-compliance

There is “continual improvement in the performance
record of licensees, as demonstrated by Forest Practice
Board audits.”98

– A Results-Based Forest and Range
Practices Program for British Columbia.18

The foregoing statement is made in the deregulation dis-
cussion paper as a rationale to soothe fears that risks as-
sociated with “a shift to a results-based regime are man-
ageable.”99

Unfortunately, the government’s assertions of “con-
tinual improvement” are not substantiated by Forest Prac-
tices Board audits or other independent indicators of li-

censee compliance in B.C.
For example, independent audits of forest industry

compliance with stream protection provisions under the
Code indicate significant non-compliance even though
such provisions are much weaker than those of the US.

To illustrate, in 1996 Sierra Legal conducted an audit
of stream protection by the forest industry.100 It exam-
ined 1086 streams in four forest districts through a pa-
per audit. It also did field audits of 101 streams in two
forest districts. The audit found strong indicators of non-
compliance in the area of stream protection. The provin-
cial government did not refute the findings.101

More recent assessments draw the same conclusion:

• A 1998 Forest Practices Board special investigation
into forest practices affecting the coastal streams of
British Columbia found:102

• Nearly half of [small, fish-bearing] streams were
under classified [meaning that stream protec-
tion was reduced or eliminated].

Tree trunks such as this one take centuries to develop; once an
old-growth forest is wiped out, the animal, plant, and fungi
species are wiped out with it. SIERRA LEGAL FILE PHOTO

Industry cries wolf

In 1995, the Forest Alliance and Price Waterhouse, which

receive respectively substantial funding and business from

the forest industry, estimated that the Forest Practices

Code, the Timber Supply Review, the Protected Areas

Strategy, and the CORE process would reduce logging

rates in the province by 17% over five to 10 years. They

said this would lead to a loss of $4.3 billion to $5.1 billion

in provincial revenues and as much as a 5.1 % decline in

gross domestic product.25 Yet, government-set logging

rates on public lands have actually increased by 10 per

cent since 199526 and British Columbia’s GDP increased

12% from 1996 to 2000 in constant 1997 dollars.27
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• Government, without adequate information or
efforts to determine the presence or absence of
fish, approved many of the plans that contained
misclassified streams.

• Specific measures to protect biological values
in riparian areas were lacking.

• A report released by the B.C. MoF in 2001 found
that damage caused by 36 per cent of logging near
small fish streams in the Interior may be bad enough
to warrant charges under the Fisheries Act for dam-
age to fish habitat.103 Ironically, MoF issued the re-
port to show high compliance with riparian protec-
tion measures.

Recent Forest Practices Board audits have found ex-
tremely high rates of non-compliance for bridge mainte-
nance: over 90% of bridges examined in 18 audits were
non-compliant; and over 10% were in “significant non-
compliance.”104 Further, in 16 random audits completed
by May 1999, the Board identified 19 cases of significant
“non-compliance” with the Code, which placed environ-
mental values at risk in six forest districts.105 Of all 45
Forest Practices Board Audits completed since February
of 1997, 21 identified at least one instance of “significant
non-compliance” with the Code.

More recently, a review of compliance with various laws
in the northeastern region of the province unearthed wide-
spread problems. Field audits in 2001 by a multi-agency
review panel consisting of Ministry of Forests, B.C. Oil
and Gas Commission and Ministry of Water, Land and
Air Protection staff, showed “major non-compliance” with
laws governing stream crossings. “All three areas reviewed

had unacceptable rates of major non-compliance as the
following results illustrate: North – 39%, Middle – 58%
and the South – 22%. Stream crossing non-compliance
has the ability to seriously impact fish habitat, recrea-
tional fisheries and First Nations subsistence fisheries,”
the review panel reported in 2002.

The foregoing shows systemic non-compliance by log-
ging companies yet, each year, the government releases
compliance and enforcement statistics annually report-
ing compliance rates of over 94%.106 And each year, they
use the statistics to claim that industry compliance with
the Code is high and increasing.107

How can this be reconciled? We believe that compli-
ance and enforcement data arising out of MoF has ques-
tionable value. Consider this:

• Forestry is undertaken in remote locations and ille-
gal acts by logging companies are, even in the most
vigilant of compliance regimes, less likely to be de-
tected. Given widespread deficiencies in MoF’s com-
pliance and enforcement structure, it is reasonable
to conclude that illegal activity is not being detected.

• People engaged in the forest industry may not self-
report illegal activity for a variety of reasons. For
example, they may see the illegal activity as a rea-
sonable price for a good economy, or as something
that should be legal.

• Conflicts of interests abound and compromise en-
forcement. MoF is charged with facilitating logging,
which generates government revenues, while at the
same time protecting the environment, which im-
pacts industry profitability and government rev-

Watchers in the woods

In 1996, the Association of B.C. Professional Foresters disciplined a MoF

compliance and enforcement officer for ignoring an alert from a provincial

government revenue inspector regarding illegal logging occurring adjacent to

a licensed area. The MoF compliance and enforcement officer was responsible

for ensuring a minimum amount of logging occurred on the licensed area but

was also supposed to be vigilant about allegations of “timber trespass” off of

the licence area. Prince George Forest Watch discovered that the compliance

and enforcement officer had been turning a blind eye to illegal logging and

subsequently ensured that the officer was disciplined.108

Forest Watch members learning
about streams at training camp.

FOREST WATCH B.C. PHOTO
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enue. This conflict is exacerbated by the lack of a
clear division of labour between staff working with
the industry to facilitate logging and staff tasked
with compliance and enforcement. Conflict is even
greater when logging is conducted under the MoF-
administered Small Business Forest Enterprise Pro-
gram or SBFEP, where MoF polices itself. And within
the forest industry, others, such as professional for-
esters, may be placed in a conflict of interest when
the companies committing the illegal acts employ
them.

Lastly, the government has a vested interest in making
its compliance and enforcement work look more success-
ful than it actually is, particularly as it contemplates de-
regulation and given local, national and international scru-
tiny of our forest practices.

Presently, the government suggests that the 94% com-
pliance rate stems from the results of approximately 47,000
inspections which occur annually. As stated earlier, how-
ever, the government maintains the equivalent of 298 full-
time equivalent compliance and enforcement staff in a year
per year. Simple math suggests that each full time equiva-
lent officer is completing 158 inspections per year – an
unlikely scenario given budget and staffing cutbacks and
an earlier analysis of Code administrative inefficacy.

It is reasonable to conclude that government statistics
on “compliance” to a greater extent reflect government
“enforcement activity” not industry compliance, and gov-
ernment statistics on fines and charges are unreliable and
invalid indicators of compliance with the Code.

Unfortunately, this is confirmed by on the ground re-
sults. Continued documented population declines of for-
est dwelling species such as marbled murrelets, spotted
owls, woodland and mountain caribou, and grizzly bears
suggest either non-compliance with the Code and defi-
ciencies in the Code’s protection of forest resources, or,
more likely both. If these species are declining in a regu-
lated regime, albeit a loosely regulated one, the public is
justified in thinking the trends will be even worse under
a deregulated regime.

Witness trail. WESTERN CANADA WILDERNESS COMMITTEE PHOTO

Interesting fact

While penalties for Code infractions are consistently low,

penalties to protesters objecting to environmental

destruction through the use of civil disobedience have

been increasing. Seventy-two year-old grandmother Betty

Krawczyk was sentenced to a one-year jail sentence for

protesting Elaho Valley logging in B.C., but released after

four months following a successful appeal.
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Political and
institutional
commitment
The government openly acknowledges the importance
of enforcement in a deregulated forest industry. The re-
sults-based code discussion paper suggests that govern-
ment is “restructuring its compliance and enforcement
organization to maximize effectiveness and efficiency.”110

This causes us concern. As set out above, compliance
and enforcement in this province suffers from bureau-
cratic infighting and conflict of interest. We have no faith
that a restructured compliance and enforcement struc-
ture can address the vastly increased oversight responsi-
bilities that result from deregulation unless political, ideo-
logical and structural impediments are removed.

When the government says restructure, is it also say-
ing expand or enhance? Given present inadequacy, sys-
temic forest industry non-compliance and the elimina-
tion of government oversight, we consider failure to sig-
nificantly expand the compliance and enforcement staff

a singularly regressive step. We also believe it necessary
to address inherent conflicts of interest that stymie a just
approach to enforcement.

The results-based Code discussion paper provides no
assurances that they did any evaluation of present com-
pliance and enforcement failings prior to slashing staff
and budgets. We recommend:

Recommendations

1. That government create a separate compliance and
enforcement agency distinct from the Ministry of
Forests and separate from those government em-
ployees who’s obligations conflict with the respon-
sibility to administer the forest industry;

2. That prior to introducing a results-based Code, the
government prepare a thorough compliance and en-
forcement policy in consultation with industry and
the public;

3. That government increase compliance and enforce-
ment staff levels and resources; and

4. That government enhance compliance and enforce-
ment with citizen involvement.

PART III

Minding our forests
At its best, the provincial government’s deregulation discussion paper is vague; at worst, it confirms an ideological
reluctance to address present Code inadequacy and to empower logging companies immeasurably without adequate
oversight. We’ve described our fears for the “results” of deregulation. Here we describe the necessary components of a
legal structure that could help mitigate the consequences of agenda-driven law making with specific recommenda-
tions.109
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Legally binding
standards
“Regardless of the evolving definitions of sustainable
development…those objectives eventually deemed most
critical to the survival of the planet must ultimately be
translated into enforceable law.”111

As previously discussed, clear laws are essential to achieve
compliance. They are even more important in deregulated
regimes. One means of developing such laws is in consul-
tation with industry and the public. This is absolutely
necessary in deregulated regimes where industry is left to
its own devices to meet the law.

We have concerns that this will not occur in the results-
based code consultation process. The discussion paper it-
self contains only three sample legislative provisions. The
consultative process which begins mid May is to be com-
pleted by June 30th, after which legislation will be intro-
duced in the fall/spring sitting. This process does not al-
low for adequate time after consultation, nor, more impor-
tantly, does it allow for consultation on the legislation itself.

The consultation process is flawed. The best we can
hope for is that the government’s deregulation consulta-
tion process permits broad consultation and that the po-
litical will exists to incorporate the recommendations that
arise. Because the government’s discussion paper deals
largely with broad principles, the public’s ability to fore-
see and influence future law is limited. We therefore rec-
ommend that precautionary elements be incorporated into
the Code to ensure that, notwithstanding legislative vague-
ness, overriding provisions protect the public trust.

This could be achieved in part by legislating objec-
tives, as discussed above. We also advocate complement-
ing this initiative by adopting protective provisions find-
ing favour in other jurisdictions, such as the precaution-
ary principle. Recently recognized by the Supreme Court
of Canada112 this principle requires that when there is
uncertainty about the risks of a course of action, caution
should be exercised in favour of the environment. Given
the present uncertainty regarding the future outcome of
many industrial forestry practices and the deficiencies in
the consultative process, we strongly recommend this
principle.

Lastly, we believe it absolutely vital to ensure that an
environmental safeguard is built into the resource devel-
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opment approval process. We recommend a legislated test
to ensure that before a resource development permit is
approved, the statutory decision maker assures himself
that all forest resources are adequately conserved. This
would entail retaining the “adequately manage and con-
serve” test prior to logging approval.

Recommendations

1. Do not introduce a deregulated Code before un-
dertaking a consultation process on a draft of the
actual proposed legislation, which commits to ac-
cepting input and, if necessary, delaying introduc-
tion of the legislation to ensure public concerns are
meaningfully accommodated;

2. Preserve a conservation focused result that acts as
an ecological safety-net, such as a requirement that
licencees demonstrate that logging plans “ad-
equately conserve” forest resources;

3. Enshrine the precautionary principle as a rule of
law in a deregulated Code

Mechanisms to
promote compliance
Several mechanisms exist to promote compliance with
forest management requirements including adoption of
industry certification and ensuring the capacity of pro-
fessionals employed in the forest industry to effectively
oversee forestry operations.

Certification

“[L]icensees… are granted the privilege of conducting
forestry operations on the public lands of the province. This
privilege carries with it obligations…”113 [Emphasis added.]

The public is demanding that logging companies dem-
onstrate that they can sustainably manage public lands
and resources in ways that do not favour one resource
over another. This is in accordance with the concept that
logging public lands is a privilege rather than a right. To
demonstrate their ability to do so, the forest industry has
been pursuing non-governmental certification of their for-
est management capability.

Depending on the certification system that a company
chooses, certification may require forest companies to fol-
low standards for ecological and socially responsible for-
estry and it may assist logging companies to access a mar-
ket for certified wood. Not all certification regimes are
created equal, however. Most conservationists view the
Forest Stewardship Council (“FSC”) certification as the
only rigorous and independent certification system.114

This program establishes ecologically and socially respon-
sible standards for forest use which have recently been
developed in B.C. by local environmentalists, labour ac-
tivists, industry representatives and First Nations, based
on the FSC’s internationally established principles.

Currently, only one tenth of one percent of the prov-
ince’s 75 million hectares of provincial forest is certified
to the FSC standard.115

Recommendation

1. Ensure that companies implementing certification
schemes remain subject to auditing and enforce-
ment activity.”
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Professional responsibility
A results based code will move from “legal requirement
for professional signoff [of logging plans] to professionals
governed by their own legislation chosen by proponent to
inform diligent delivery.”116

Both because there will be limited review of logging
plans and because of the loss of input by ministry-em-
ployed experts, determining the appropriate manner of
harvesting to achieve the results laid out in the Code
will rest with logging companies and their contractors
and the professionals they may employ. This is cause for
concern.

Involving professionals in logging theoretically should
assist in encouraging compliance and improved man-
agement.117 For example, members of the Association
of British Columbia Professional Foresters (“ABCPF”),
by virtue of their Code of Ethics, must act in the best
interests of the public and “practice good stewardship
of forest land based on sound ecological principles to
sustain its ability to provide those values that have been
assigned by society.”118 They also must put their profes-
sional obligations above employment obligations and
maintain competency in their areas of practice.

But evidence suggests that B.C.’s professional foresters may
not yet be capable of protecting the public interest under a
deregulated code. For example:

• virtually every non-complying logging plan or silvicul-
ture prescription issued since introduction of the Code
was signed and sealed by a member of the ABCPF as
required by law;119

• in the last five years, the ABCPF has been able to decide
only one publicly available discipline case involving a
forester exercising duties in such a way as to potentially
cause harm to the environment;120

• in 2001, the Association launched only two formal dis-
cipline cases;121

• in 2001, the ABCPF membership voted down a “New
Plateau Initiative” aimed to increase awareness and obli-
gations associated with professional accountability which
entailed, among other things, a membership fee increase.
The fee increase was deemed unacceptable in accord-
ance with ABCPF by-law vote criteria that required a 2/
3 majority; and

• the majority of RPFs have very little training in biology
or ecology compared with professional biologists and may
be ill-equipped to advise on environmental matters.
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The ability of the public to rely on professional forest-
ers to protect the environment will depend on the status
of environmental values in the eyes of members of the
profession. Are environmental values put at risk when
professional foresters have a different view of “the envi-
ronment” than the public they are meant to serve? What
does that mean for B.C.’s forests? A 1990 Forest Canada
survey confirmed that while the public overwhelmingly
supported preserving old growth, the concept received
considerably lower support from foresters.122 At present,
there is little evidence upon which one may conclude
that professional foresters can protect the public interest
as it concerns non-timber values.

With regard to other professionals, such as engineers
and geoscientists, there is similar cause for concern. While
on the one hand, they do have legislated areas of practice
and a structured disciplinary regime for evaluating and
disciplining performance, surveys of competence in ter-
rain stability assessment conducted in 2001 indicate that
only 30% of members surveyed prepared adequate re-
ports.123 On a positive note, however, the Division of En-
gineers and Geoscientists in the Forestry Sector (DEGIFS)
have embarked on a process to address apparent low
standards among their members. Conflicting this proc-
ess, however, is resistance to membership fee increases

necessary to enhance their self-regulating structure in
preparation for deregulation.

With regard to the remaining professionals involved
in forestry, agrologists do have professional legislation,
but biologists have no formal legislation prescribing their
role, mandate, standards, and disciplinary obligations, and
requiring their use by logging companies. Minister of Wa-
ter, Lands and Air Protection, Joyce Murray, confirmed
to biologists at their May 2, 2002, Annual General Meet-
ing that the government would not provide them with a
statutory structure for their profession. This contradicts
the government assertion that prefaces this section and
raises additional doubts about the government’s commit-
ment to ensuring a rigorous regime of professional ac-
countability.

Ultimately, the essential elements for maintaining pub-
lic confidence and trust in the integrity, judgement, ex-
pertise and independence of professionals is compromised
by lack of commitment, lack of funding and lack of statu-
tory prescribed right to practice. Before a results-based
code is introduced which relies on the professional bod-
ies to take on increased oversight, changes must be made.

Recommendations

1. Ensure that all professions involved in forestry, in-
cluding particularly, professional biologists, have
legislated accountability mechanisms, which in-
clude a rigorous disciplinary processes with man-
datory timelines, a statutory obligation to report to
the public annually regarding their efforts to pro-
tect the public-interest and a statutory obligation
to respond to public complaints in a manner which
ensures complainants are informed of the progress
and outcome of their complaints;

2. Ensure that all professions involved in forestry have
a legislated obligation to respect the precautionary
principle when approving logging plans and a leg-
islated obligation to ensure that logging plans con-
serve the environment;

3. Ensure that all professions involved in forestry have
a legislated obligation to report the failure to achieve
mandated results and other breaches of the
deregulated Code;

4. Evaluate and confirm the capacity of the various
professions to shoulder increased oversight respon-
sibility prior to deregulation.
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Citizen monitors
With regard to citizen monitoring, Canada trails its south-
ern neighbour. In the U.S. the number of citizen envi-
ronmental monitoring groups has grown dramatically over
the last decade. The benefits of enhanced citizen moni-
toring include: 125

• supplementing the efforts of public enforcement
agencies beleaguered by staffing and budget cuts;

• increased monitoring which enhances compliance,
generally benefiting the public at large;

• encouraging innovative monitoring;

• promoting democratic values by enhancing public
participatory rights; and,

• assisting in greater public awareness of environmen-
tal issues.

In many cases, the U.S. government actively supports
community monitoring by providing training, technical
assistance and funding.126

Monitoring
Because a results-based Code is concerned only with
means, not ends, ongoing auditing must be done to en-
sure appropriate practices and to reduce the risk of for-
estry violations revealing themselves only after the im-
pugned activity occurs.

To encourage competent monitoring, field staff should
be assisted by adequate training and mandated timelines
to encourage prompt decision-making when code viola-
tions are found. As well, the inherent conflict of interest
in the Small Business Forest Enterprise Program (now
Timber Supply Program) should be addressed by having
monitoring and enforcement by compliance and enforce-
ment staff as a clear and distinct arm from the small busi-
ness program.

Lastly, to complement effective compliance and en-
forcement, the public must be able to play an effective
role. As Kathleen Webb states: “Citizen involvement keeps
government on its toes.” 124

Mechanisms to determine
compliance and detect violations
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We recommend that the government encourage com-
munity involvement in monitoring. Laws should require
disclosure of audit results and disclosure by logging com-
panies of everything not commercially confidential. This
should include requirements for logging companies to
submit monitoring reports to community organizations.
Monitoring and evaluation, and informational disclosure
should also be enhanced by Ministry of Forests provid-
ing public access to the compliance and enforcement da-
tabase which records licensee non-compliance.

As well, community monitoring organizations should
be established and/or facilitated, including a commitment
to provide funding, technical training and enhanced com-
munication by creating channels (“hot lines”) to enforce-
ment agencies.

Recommendations

1. Require the collection and public reporting of base-
line data sufficient to permit monitoring and audit-
ing to determine compliance and detect violations
of the deregulated Code;

2. Facilitate regular monitoring of logging by mem-
bers of the public and communities by providing
access to information, training, funding and tech-
nical assistance;

3. Require logging company and contractor forest
practices to be audited yearly by independent third
parties, including at a minimum, auditing of both
compliance with results and rules under the

deregulated Code as well as the effectiveness of these
actions at achieving the “goals” identified in the
deregulated Code;

4. Require public disclosure of all monitoring and au-
diting reports;

5. Require public access to the Ministry of Forests’ and
Ministry of Water, Land and Air Protection compli-
ance and enforcement databases;

6. Create clear linkages between monitoring and au-
diting reports and mandatory enforcement action;

7. Enshrine the commitment to these measures in law.

Whistle blowers
Because many environmental violations are covert and
difficult to discover, “whistle blowers,” arguably play a
more important role in compliance and enforcement re-
gimes than do citizen prosecutors and monitors.128 The
U.S. Congress, in amending the Clean Air Act to protect
whistle blowers, said that the “best source of information
about what a company is actually doing or not doing is
often its own employees.”129

Policies can be adopted to encourage whistle blowers
including:

1. protection of informants by whistleblower legisla-
tion, such as is contained in the Forest Practices
Code;130

2. rewards for information leading to the successful
prosecution of environmental violations.

Sierra Legal recently initiated a new environmental

non-governmental organization to act as a citizen

monitor of forest management: Forest Watch of

British Columbia (Forest Watch). Forest Watch is a

collaboration of groups and individuals from across the

province working together to monitor the management of

the province’s public forests. Through its efforts, Forest Watch

has successfully prompted government to investigate illegal

logging practices as well as to improve its oversight of

logging. Forest Watch is a partner in a growing global

network of citizen monitors known as Global Forest Watch.127

Forest Watch of B.C.

Member of Forest Watch of British Columbia
FOREST WATCH B.C. PHOTO
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As well, some American laws provide citizen inform-
ants with the opportunity to collect sizable penalties
through “qui tam actions,” that is, legal actions where
part of a court award goes to the person who brought the
action. The Canadian Fisheries Act has a similar provi-
sion which allows compensation to fisherman for offences
under the Act.131

We recommend that the British Columbia government
continue to enhance whistle blower protection and in-
corporate incentives in the legislation to ensure that all
individuals engaged in code oversight are protected when
they step forward with information pertaining to code
violations.

Recommendations

1. Develop rigorous whistleblower protection;

2. Encourage appropriate whistle blowing behaviour
by offering rewards and statutory protection of ano-
nymity;

3. Implement statutory provisions that entitle whistle
blowers to receive compensation via court awards.

Forest Practices Board
The provincial government created the Forest Practices
Board in 1995 as quasi-governmental auditor of compli-
ance with the Forest Practices Code. The Board has au-
thority to determine

• compliance with the operational planning, forest
practices and protection of forest resources require-
ments of the Code by licensees and government;
and

• appropriateness of the enforcement of the Code by
government.132

After completing an audit or investigation, however,
the Board’s powers are confined to writing reports, mak-
ing recommendations and, in certain circumstances, re-
questing reviews by administrative bodies such as ad-

ministrative review panels and the Forest Appeals Com-
mission. The Board cannot overturn decisions, delay or
stop work, lay charges or levy penalties.

Restrictions on its powers hamper the Board in its
watchdog role. We consider that role to be all the more
vital in a results-based regime and believe that the Board’s
role must be enhanced to offset the consequences for re-
duced accountability and increased risk under deregula-
tion.

Recommendations

1. Expand the Forest Practices Board’s mandate to en-
compass oversight of issues currently governed by
the Forest Act, including determinations regarding
road permits and cutting permits, the adequacy of
the Timber Supply Review process, the determina-
tion and apportionment of the Allowable Annual
Cut and determinations regarding issuance and re-
newal of tenure agreements;

2. Ensure the board’s mandate encompasses oversight
of the Ministry of Forests’ administrative review
process or any alternative process, including an ob-
ligation to appeal matters in the public-interest or
at the request of members of the public;

3. Extend the board’s powers to enable it to issue, or
require the issuance of, delay or stop-work orders
where necessary to permit the investigation of com-
plaints or to prevent immanent or on-going envi-
ronmental damage;

4. Extend the Board’s powers to enable it to make rec-
ommendations regarding appropriate enforcement
action where the Board identifies non-compliance
with the deregulated Code in its investigations and
audits; and

5. Require the government to respond to the Board’s
recommendations, including requiring the govern-
ment to issue penalties and lay charges to respond
to Board recommendations and findings.
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The present Code provides a relatively thorough set of
remedies, which, if applied, could provide significant de-
terrent value. These must be retained. For reasons dis-
cussed earlier, however, enforcement seldom occurs un-
der the Code. One remedy for this is to statutorily obli-
gate the punishment of forest companies that breach the
code. Another is to enhance public participation in en-
forcement.

Citizen prosecutors
Citizen involvement in prosecuting offences is vital to ef-
ficient administration and enforcement of compliance and
enforcement regimes and we recommend increased pub-
lic involvement in all regulatory processes, from drafting
regulations and policies to negotiating permits and en-
forcing actions.

An alternative array of
sanctions and penalties

Community impacted Offices closed Staff eliminated (FTEs)

Bella Coola/ Hagensborg Mid Coast Forest District Office 43

Clinton Clinton Field Office 3.5

Creston Creston Field Office 5

Fort St. John Fort St. John Forest District Office 42

Grand Forks Boundary Forest District Office 41

Hazleton Kispiox Forest District Office 41

Horsefly Horsefly Forest District Office 38

Houston Morice Forest District Office 50

Invermere Invermere Forest District Office 46

Likely Likely Field Office 3.5

Lillooet Lillooet Forest District Office 39

McBride Robson Valley Forest District Office 25

Nelson Nelson Forest Region Office 87

Penticton Penticton Forest District Office 44

Princeton Princeton Field Office 4

Salmon Arm Salmon Arm Forest District Office 46

Sechelt Sechelt Field Office 9

Smithers Prince Rupert Forest Region Office 75

Stewart Stewart Field Office 4

Williams Lake Cariboo Forest Region Office 81

Office closures
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With regard to the latter, Canada trails far behind its
American neighbour, where every major environmental
law passed since 1970 includes a citizen suit provision.133

Under these, individuals or organizations can initiate law-
suits for an injunction against any person violating the
law. The United States government also supports citizen
suits both by authorizing courts to order defendants to
reimburse winning plaintiffs for their litigation costs.134

In endorsing citizen suits, the U.S. Congress acknowl-
edges that the primary role private citizens play in di-
rectly enforcing environmental laws is greater deterrence,
however, there are additional benefits:

• increasing enforcement “competition” forces pub-
lic officials to do a better job; and,

• permitting interested citizens to play a role in form-
ing and implementing environmental policy pro-
motes democratic goals.135

Canada has taken tentative steps to adopt citizen pros-
ecution provisions. The Canadian Environmental Protec-
tion Act, 1999136 contains an innovative example. It al-
lows a Canadian resident who is eighteen years of age or
older and believes an offence has been committed to ap-
ply for an investigation. The Act sets out timelines and
requires progress reports. If the federal Minister of Envi-
ronment fails to investigate, a private individual may bring
an environmental protection action,137 which the Attor-
ney General may join.138 There is no equivalent in B.C.
law.

Of course, legislated public prosecution rights are
meaningless where public policy does not also endorse
them. The provincial Attorney General currently has a
policy of intervening in all private prosecutions regard-
less of merit.139 Absent “flagrant impropriety,” the Attor-
ney General’s decision to intervene and drop the charges
cannot be reviewed by the courts.140 This must be ad-
dressed by implementing policy that permits prosecu-
tions of merit to proceed with either no intervention by
the Attorney General, or with the assistance of the Attor-
ney General. Not only do other provinces such as On-
tario allow this, but in certain circumstances the Attor-
ney General of that province has actually stepped in and
successfully followed through on prosecutions launched
by private citizens, absorbing the time and costs involved.

Recommendations

1. Enhance Code provisions with a statutory obliga-
tion to punish forest companies that break the law;

2. Permit any individual or organization with stand-
ing to seek an injunction against law breakers;

3. Adopt citizen prosecution provisions supported by
laws and policy;

4. Extend and facilitate private rights of action by au-
thorizing courts to order defendants to reimburse
winning plaintiffs for their litigation costs;

5. Provide rights of standing for citizens before ad-
ministrative review tribunals and the Forest Appeals
Commission to enable citizens, as of right, to chal-
lenge the approval of Resource Development Per-
mits, Sustainable Resource Management Plans, Al-
lowable Annual Cut determinations and other
determinations effecting forest management.

An evaluation
process
Just as the forests have suffered under present failure to
consider and modify Code enforcement inadequacy, and
given the inherent risks associated with deregulation,
compliance and enforcement under a results-based Code
must be subject to routine evaluation.

Recommendations

1. Require the adoption of statutory measures to ad-
dress deficiencies identified by either Forest Prac-
tice Board investigations and audits or internal Min-
istry of Forests or Ministry of Water, Lands and Air
Protection reports and audits;

2. Create a legal obligation on Ministry of Forests and
other responsible ministries to revise the results-
based Code if reviews demonstrate that results and
rules are not effective in achieving identified goals.
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Conclusion
THE B.C. GOVERNMENT IS NOT DEREGULATING FORESTRY LAWS IN AN

effort to better protect our environment. It is doing so out of a mistaken
belief that it will save both government and industry money. While this
may be true in the short-term, the long-term price may be accelerated
environmental degradation and its associated social impacts, something
that will cost all British Columbians in the future. As proposed, the results-
based Code is another generous concession to the forest industry in BC.

Who’s Minding our Forests? finds very little in the proposed de-regulatory scheme to alleviate

public fears that the environment will not be further harmed under deregulation.

Ultimately, deregulation is dangerous in situations where the inappropriate exercise of discre-

tion may cause irreversible harm to important public interests. If deregulation is to occur, this

report identifies and recommends strategies that can be implemented to mitigate deficiencies of

deregulated regimes including a modern definition of sustainability, enhanced compliance and

enforcement strategies, and mandatory public involvement in all aspects of forest industry regula-

tion.

Given the current government’s acceleration of cutbacks to various front-line ministries, its

disregard for sustainability issues, and its intention to grant forest companies broad discretionary

powers, history appears destined to repeat itself. The results may not be pretty.
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SIERRA LEGAL DEFENCE FUND (Sierra Legal) is a charitable organization that provides free legal services
to environmental groups across Canada.  Sierra Legal aims to enhance public access to the legal sys-
tem, set important legal precedents that will strengthen existing laws, and provide professional advice
on the development of environmental legislation. Sierra Legal’s lawyers have brought cases on behalf of
concerned citizens on a wide variety of issues including forest management, endangered species habi-
tat protection, water pollution, environmental impact assessment, and national parks protection.
Sierra Legal is funded primarily through public donations and private foundation grants. It has over
20,000 individual supporters across Canada.

FOREST WATCH OF BRITISH COLUMBIA (Forest Watch) is a new non-profit forest monitoring organiza-
tion, which arouse out of an initiative of the British Columbia Environmental Network, a network of
community-based British Columbia environmental organizations, and was incubated by the Sierra
Legal Defence Fund. Forest Watch is a public-interest monitor of the state of British Columbia’s forests
and its forest development, which aims to fulfill the call of the World Commission on Forests and
Sustainable Development to defend the public-interest in British Columbia’s public forests. Forest
Watch would like to acknowledge the support of the Sierra Club of British Columbia Foundation.

PUBLIC SERVICE EMPLOYEES FOR ENVIRONMENTAL ETHICS (PSE) is a Society promoting ecologi-
cally and economically sustainable management of our public natural resources through an effective
and accountable public service sector. The purpose of PSE is to:

• Promote ecologically and economically sustainable management of public lands, air and water,
and their natural resources;

• Educate, organize and advocate for environmentally sound stewardship of natural resources
with the citizen owners of Canada’s public lands, air and water;

• Engage in such other activities as are conducive to the health and welfare of the public and their
natural resources;

• Ensure that government employees responsible for natural resources and the environment are
permitted to carry out their official duties, and that these employees fully enjoy the guarantees
of the Canadian Charter of Rights and Freedoms.

B.C. GOVERNMENT AND SERVICE EMPLOYEES’ UNION With 60,000 members in more than 400
bargaining units, the B.C. Government and Service Employees’ Union is one of the most diverse un-
ions in British Columbia, Canada. We represent women and men who work in a great variety of posi-
tions in both the public and private sectors. The BCGEU represents most of the front-line service
providers who work for the provincial government, including social workers, forestry and conservation
workers, administrators, tradespeople, clerical workers, court workers, liquor store employees and
correctional officers.

Contributing organizations
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