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Developing A Framework For Guidance Documents 

Introduction 
 
Guidance documents cannot dictate or control a person’s actions or decisions.  However, 
a good guidance document can describe, and in some cases even shape, the expectations 
that are likely to affect that person’s actions or decisions. 
 
In this context, it is important to remember that all that the government can actually 
control, and then only to a limited degree, is the expectations that arise in the topmost tip 
of the legal realm, i.e. within statutory regimes administered by government officials.  In 
contrast, no one controls the non-legal realm of societal expectations.  Having said this, 
anyone – including the government – can contribute to the debates that arise in the non-
legal realm.  Which means that the government – like anyone else – may be able to 
influence societal expectations. 
 

 
 
Even within statutory regimes administered by government officials, the expectations of 
these officials are far from being the only, or even the most important, expectations that 
are likely to affect a person’s actions or decisions.  The government’s control over the 
expectations that arise within statutory regimes is largely confined to enacting the 
legislation that creates these regimes. 
 

Common law principles of 
professional negligence 

Regulatory expectations 
that arise within statutory 
regimes administered by 
government officials 

Common law principles 
of civil liability that apply 
to tenure holders and 
the government 

The only part of the legal realm over 
which the government has a limited 
degree of control 

No one controls 
societal 

expectations or the 
evolution of 

science, although it 
is possible to 

influence them 

Societal expectations 

Non-Legal Realm 

Professional expectations 
that arise within statutory 
regimes administered by 
self-regulating professions 

Scientific / technical knowledge  
(Underpins societal expectations, as well as 

certain aspects of the legal realm) 

Legal Realm 
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The interpretation of legislation is governed by statutory interpretation principles, which 
are laid down by the Courts.  These principles are used to determine the expectations that 
matter most within any statutory regime, namely the expectations of the Legislature, 
commonly referred to as the “will of the Legislature.” 
 
The acts of government officials charged with administering statutory regimes are also 
governed by administrative law principles.  Like statutory interpretation principles, 
administrative law principles are laid down by the Courts.  They create additional 
expectations, which protect those who are likely to be affected by the exercise of 
governmental powers.  One of the most important expectations created by 
administrative law principles is the expectation of a fair and open process leading up to 
a statutory decision. 
 
A government official’s compliance with administrative law principles – as well as the 
official’s interpretation of the applicable legislation – is subject to review by the Courts 
(via judicial review) and by appellate tribunals (if the legislation provides for appeals).  
All of which means that the expectations of government officials are subordinate to the 
expectations of the Legislature and the Courts. 
 
Once we move outside statutory regimes administered by government officials, the 
expectations of these officials become even less important.  Indeed, they are largely 
irrelevant.  The government does not control the common law world, which governs 
things like civil liability, nor does the government control the statutory regimes that are 
administered by the self-regulating professions. 
 
Finally, the government does not control the non-legal realm of societal expectations.  It 
would be a serious mistake to assume that societal expectations do not matter, simply 
because they fall within the non-legal realm.  The legal realm does not delimit the 
expectations that matter.  That has never been the function of the law.  The truth is that the 
law is only capable of addressing certain kinds of expectations and incapable of addressing 
others.  This does not mean the expectations that the law cannot address are unimportant. 
 
When it comes to evaluating decisions respecting the management of public forest and 
range lands in B.C., societal expectations are likely to play a role that is as important as, 
if not more important than, the expectations that arise within the statutory regimes created 
by Acts like the Forest and Range Practices Act (the FRPA). 
 
Which brings us to the following question: What can guidance documents accomplish if 
the government has only limited control over the expectations that arise inside statutory 
regimes administered by government officials, and no control at all over the expectations 
that arise outside these regimes? 
 
The short answer is that guidance documents can explain and sometimes influence 
expectations, including those that affect decisions made by tenure holders and government 
officials respecting the management of public forest and range lands in B.C.  For this 
reason, the “evidentiary value” of guidance documents should never be overlooked.  They 
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often reflect our best understanding of what is required – or what might one day be 
required – to meet expectations arising inside the legal realm, not to mention those that 
arise outside.  This holds true for all guidance documents, regardless of whether they are 
developed by or on behalf of the government or outside of government.1 
 
Unfortunately, badly written guidance documents, and even well written guidance 
documents that are badly used, can be worse than no guidance at all.  The most common 
mistake is confusing guidance with direction. 

Distinguishing guidance from direction 
 
The government can only give directions to a person if it has been given authority over 
that person.  If the government has the requisite authority, then the source of that 
authority can and should be identified.  In the case of statutory decision-makers (SDMs), 
normal reporting relationships do not apply.  This means that the authority that Ministers 
and senior government officials normally have over subordinate government officials, by 
virtue of the government’s employment relationship with the latter, does not extend to 
SDMs (at least insofar as their role and their responsibilities as SDMs are concerned). 
 
This holds true for SDMs expressly referred to by name or title in an Act or regulation, as 
well as for delegated decision-makers (DDMs), if the legislation provides for delegation.  
SDMs, including DDMs, take their directions from the legislation that creates their 
powers and duties, as well as from applicable legal principles laid down by the Courts.  In 
effect, they “report” to the Legislature.  Which means that clear statutory authority, such 
as that provided by section 2 (2) of the FRPA, is needed to empower anyone other than 
the Legislature or the Courts to give directions to SDMs, including DDMs. 
 
Clear statutory authority is also needed before the government or a government official 
can give directions to a member of the public, such as a forest or range tenure holder.  As 
the following passage from a B.C. Court of Appeal case illustrates, if the government or a 
government official cannot clearly show the “legal pedigree” for an act (including the 
giving of directions) that affects a person’s rights, duties or liberties, then that act will be 
invalidated by the Courts, which means it can be safely disregarded: 

Every act of governmental power, i.e. every act which affects the 
legal rights, duties or liberties of any person, must be shown to have 
a strictly legal pedigree.  The affected person may always resort to 
the courts of law, and if the legal pedigree is not found to be 
perfectly in order the Court will invalidate the act, which [the 
person] can then safely disregard.  [Emphasis added]2 

 

                                                 
1 For example, while professional associations can control professional expectations, at least to some 
degree, through the use of rules or bylaws, they may actually accomplish more through well-crafted 
guidance documents that seek to explain or influence, rather than control. 
2 Pharmaceutical Manufacturers Association of Canada v. Attorney General of B.C. (B.C.C.A. CA022066, 
Vancouver Registry, August 19, 1997), quoting from Wade and Forsythe, Administrative Law. 
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The FRPA provides the requisite legal pedigree for certain kinds of directions to forest and 
range tenure holders.  These directions normally take the form of “orders.”  The authority 
for an order can always be identified by referring to the applicable section of the FRPA. 
 
If you are a government official and the FRPA or another enactment does not give you 
authority over an SDM (or DDM) or a tenure holder, then you have no right to expect 
their obedience.  In which case, all you can do is to provide guidance. 
 
In this regard, government officials who have not been expressly empowered to give 
directions to SDMs (or DDMs) or tenure holders are in much the same position as 
everyone else.  Very few people have the authority to give other people directions.  In 
most cases, all any of us can do is to provide guidance, which can take the form of: 

• Information that is useful to a person when that person is making a decision or 
carrying out an action; or 

• Advice that helps a person figure out how best to go about making a decision or 
carrying out an action. 

 
When providing guidance, you need to accept that your audience has the right to ignore 
your information or advice, and they might well choose to ignore it.  Indeed, if your 
guidance does not have intrinsic merit, then it probably should be ignored.  Whether or 
not your guidance is perceived as having merit will depend on whether: 

• You have personal credibility with your audience (you cannot rely on your office, 
position or title to lend weight to your guidance); and 

• Your guidance is compelling and persuasive in its own right (your audience must 
choose to follow it because it makes sense to do so). 

 
This holds true for guidance documents developed outside of government, as well as for 
guidance documents developed by or on behalf of the government. 

Things to think about when developing any guidance document 
 
All guidance documents, regardless of whether they are developed by or on behalf of the 
government or outside of government, have the following steps in common. 
 
Step 1: Clarifying the context for your message and deciding whether to proceed 
 
Before you develop a guidance document, ask yourself four questions: 

1. Who is the intended audience for the message that I want to convey? 

2. Why is this message important to my audience? 

3. Am I the right person to convey this message? 

4. Where does the message fit within the legal or non-legal realm? 
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It is not enough that the message you want to convey is important to you.  If it is not 
important to your audience, then it is unlikely to influence their thoughts, decisions or 
actions.  In short, you not only need to have a specific audience in mind, you also need to 
know how your message is related to the issues and concerns that matter to this audience. 
 
Once you have your audience clearly in mind, there still remains the question of whether 
or not you are the right person to “speak” to this audience.  Do you have the right 
qualifications or credentials, as well as the necessary credibility, to address the issues or 
concerns that matter to this audience? 
 
Finally, you need to place your message in its proper context, so that its relevance is 
clearly understood.  Are you trying to explain or influence expectations that arise inside 
statutory regimes administered by government officials or outside?  Are you trying to 
explain or influence expectations that arise within another part of the legal realm, such 
as the common law world of civil liability or the statutory regimes administered by the 
self-regulating professions?  Are you trying to explain or influence expectations that arise 
within the non-legal realm of societal expectations? 
 
Do not simply assume that your audience will be able to deduce the relevance of your 
message.  You will need to be able to explain its relevance. 
 
Step 2: Bringing the right expertise to bear on the issues 
 
When all four of the foregoing questions have been satisfactorily answered, there is still 
another challenge that has to be met.  Your message needs to be compelling and 
persuasive.  To that end, it is essential that the right expertise be brought into play. 
 
However, in many cases, the author of a guidance document is not an expert with respect 
to all matters addressed in the document.  This is especially true of a guidance document 
that is a synthesis of the knowledge or opinions of a variety of experts.3 
 
For example, a guidance document dealing with an issue that arises within the context of 
the statutory regime created by the FRPA may draw on both: 

• The expertise of a lawyer well versed in the application of statutory interpretation and 
administrative law principles; and 

• The expertise of a variety of different forest or range management experts, including 
professional foresters, professional biologists, agrologists, professional engineers, and 
professional geoscientists. 

 
If the author of a guidance document is a “synthesizer” of the knowledge and opinions of 
various experts, then it is the author’s responsibility to ensure that the right expertise has 
been brought to bear on the issues addressed in the document. 

                                                 
3 Academic texts and government guidebooks are both examples of “synthesis” guidance documents. 
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Step 3: Validating your message 
 
The next step – and arguably the most important one – is to have the guidance 
document reviewed by experts who were not involved in its development.  This 
provides independent validation of the document’s message.4  Without such validation, 
your guidance may well lack credibility.  In this context, it is important to remember 
that the goal of validation is not to ensure that people “like” the message in your 
guidance document.  Validation is not a popularity contest and your guidance should 
not be subjected to any kind of negotiation. 
 
To put it another way, knowledge is not the product of consensus.  It is the product of 
thoughtful inquiry and analysis.  A good guidance document is simply the summation 
of such inquiry and analysis.  Validation provides a means of assessing whether this 
summation is accurate, well-reasoned and reliable. 
 
Step 4: Adapting form to complement substance 
 
Finally, if your message is to be compelling and persuasive, you will need to ensure that 
the form it takes complements its substance.  In short, how you say something can be as 
important as what you have to say.  In order to present your message effectively, pay 
particular attention to: 

• Refining your message; and 

• Selecting the right medium for this message. 

Refining the message 
 
It takes time and effort to craft a compelling and persuasive guidance document.  Finding 
the right tone can be particularly difficult.  You may find it helpful to keep asking the 
following questions as you draft – and re-draft – your guidance document: 

• Have I respected my audience?  Have I focused on their issues and concerns? 

• Does my assessment of the facts hold up? 

• If I am making assumptions, are they clearly identified as such and are my reasons for 
making them compelling? 

• Have I clearly articulated the principles that underlie my analysis? 

• Is my analysis complete? 

• Have I identified relevant source materials, e.g. by adding references, citations, 
bibliographies, etc.? 

• Are my arguments logically presented?  Have I addressed everything that my audience 
is entitled to know?  Have I identified gaps, counterarguments, alternatives, etc.? 

                                                 
4 When it comes to scientific/technical guidance, the table in the Attachment on p. 18 provides a useful 
framework for validating this particular type of guidance. 
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• Is my advice cogent?  Does it make sense?  Is it likely to be persuasive, or at least 
difficult to discount or ignore?  Will it stand up under the scrutiny of acknowledged 
experts or my professional peers? 

• Is the style and tone reflective of the fact that I am providing guidance and not 
direction?  Have I made my purpose and the relevance of my guidance clear?  Have I 
managed to avoid words like “shall” and “must” (unless they refer to a mandatory 
legal requirement)?  Have I managed to use words like “should” sparingly? 

Choosing an appropriate medium 
 
Choosing an appropriate medium essentially comes down to selecting the right form of 
communication for your message.  To that end, you need to consider how your audience 
is likely to respond to the form of communication you select. 

Some Common Forms Of Communication 
Form of 

communication 
Audience Response: 

SDMs (including 
DDMs) 

Audience Response: 
Government 

professionals who 
support SDMs 

Audience Response: 
Tenure holders 

Audience Response: 
Professionals who 

advise or assist 
tenure holders 

Memorandum 
or letter from a 
Minister or 
Deputy 
Minister 
 
The reference to 
the Minister in 
s. 2 (2) of the 
FRPA also 
includes the 
Deputy Minister: 
see s. 23 (1) 
of the 
Interpretation 
Act 

Normal reporting 
relationships do not 
apply to SDMs.  A 
Minister or Deputy 
Minister cannot give 
directions to SDMs 
without express 
statutory authority.  
Section 2 (2) of the 
FRPA provides such 
authority vis-à-vis 
DDMs.  Any 
communications to 
DDMs from the 
Minister or Deputy 
Minister could 
constitute binding 
direction.  If the intent 
is simply to provide 
guidance, then a 
different medium is 
preferable. 

The response from 
professionals who 
advise and support 
SDMs will depend on 
the response from the 
SDMs themselves.  
See comments for 
SDMs. 

Without authority, no 
one in government can 
give directions to 
tenure holders.  
Directions are normally 
conveyed through 
“orders” provided for in 
legislation.  Directions 
to DDMs will also affect 
tenure holders.  If the 
intent is simply to 
provide guidance, then 
a different medium is 
preferable.  Since 
guidance is not 
binding, its usefulness 
will depend on its 
intrinsic merit.  
Guidance can and 
probably should be 
ignored if it is not 
compelling and 
persuasive. 

Government officials 
generally do not have 
the authority to give 
directions to the 
professionals who 
advise or assist tenure 
holders.  Such “orders” 
as are authorized by 
the FRPA are normally 
issued to the tenure 
holders themselves.  
Most communications 
to professionals will 
simply be guidance.  
Since guidance is not 
binding, its usefulness 
will depend on its 
intrinsic merit.  
Guidance can and 
probably should be 
ignored if it is not 
compelling and 
persuasive. 

Memorandum 
or letter from 
an Assistant 
Deputy 
Minister or 
another 
government 
official 

Normal reporting 
relationships do not 
apply to SDMs.  Under 
FRPA, only the 
Minister or Deputy 
Minister can give 
directions to DDMs.  
Communications from 
other government 
officials, including 
ADMs, could be 
construed as an 
attempt to improperly 
influence statutory 
decisions.  If the intent 
is simply to provide 
guidance, then a 
different medium is 
preferable. 

The response from 
professionals who 
advise and support 
SDMs will depend on 
the response from the 
SDMs themselves.  
See comments for 
SDMs. 

See comments above 
re. communications 
from the Minister or 
Deputy Minister. 

See comments above 
re. communications 
from the Minister or 
Deputy Minister. 
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Form of 

communication 
Audience Response: 

SDMs (including 
DDMs) 

Audience Response: 
Government 

professionals who 
support SDMs 

Audience Response: 
Tenure holders 

Audience Response: 
Professionals who 

advise or assist 
tenure holders 

Interpretation 
Bulletins 

The goal is to use 
statutory interpretation 
principles to predict as 
accurately as possible 
how the Courts will 
interpret the legislation, 
keeping in mind that 
they are the final 
arbiters of its meaning.  
An interpretation 
bulletin is only 
guidance, not direction.  
Its usefulness will 
depend on its intrinsic 
merit.  Guidance can 
and probably should 
be ignored if it is not 
compelling and 
persuasive. 

The response from 
professionals who 
advise and support 
SDMs will depend on 
the response from the 
SDMs themselves.  
See comments for 
SDMs. 

Same as for SDMs. Same as for SDMs. 

Policies and 
procedures 
developed by 
or for SDMs, 
including 
DDMs 
 
A true policy 
deals with 
substantive 
matters 
(principles).  A 
true procedure 
sets out a 
process, but 
does not touch 
on substantive 
matters 

The goal of an SDM 
policy is to describe 
the guiding principles 
that are likely to 
influence an SDM’s 
decision.  Before 
SDMs rely on a policy, 
it must be made public.  
It is non-binding and 
SDMs must keep an 
open mind, unless they 
are DDMs under FRPA 
and the policy qualifies 
as direction from the 
Minister or Deputy 
Minister.  The goal of 
an SDM procedure is 
to provide a fair and 
open process.  Unlike 
policies, procedures 
are normally binding, if 
they are relied on by 
tenure holders or other 
members of the public. 

Professionals who 
advise and support 
SDMs need to be 
familiar with SDM 
policies in order to: 
(1) provide advice to 
SDMs on their 
implications in a 
particular situation; and 
(2) identify situations in 
which it might be 
appropriate for an SDM 
to depart from a non-
binding policy.  
Professionals who 
advise and support 
SDMs should strictly 
follow SDM 
procedures, if they are 
relied on by tenure 
holders or other 
members of the public. 

A tenure holder has the 
right to try to persuade 
an SDM to depart from 
a policy, unless the 
SDM is a DDM under 
FRPA and the policy 
qualifies as binding 
direction from the 
Minister or Deputy 
Minister.  If a tenure 
holder cannot 
persuade an SDM to 
depart from a policy, 
then the prudent 
course is either to 
follow the policy or to 
challenge the SDM’s 
decision via an appeal 
or judicial review. 
Tenure holders also 
have the right to rely 
on SDM procedures, if 
they so choose. 

Professionals who 
advise or assist tenure 
holders need to be 
familiar with SDM 
policies in order to: 
(1) provide advice to a 
tenure holder on their 
implications in a 
particular situation; 
(2) identify situations in 
which a tenure holder 
might want to try to 
persuade an SDM to 
depart from a non-
binding policy; and 
(3) advise a tenure 
holder on how best to 
present their case.  
Professionals should 
also know how to make 
good use of SDM 
procedures. 

Government 
policies and 
procedures 
that are not 
developed for 
SDMs 

N/A.  See comments 
above re. policies and 
procedures developed 
for SDMs. 
 
NOTE: Government 
policies and 
procedures are 
normally binding on all 
government staff, but 
SDMs are an 
exception to this 
general rule, at least 
with respect to policies, 
as they “report” directly 
to the Legislature.  See 
comments above re. 
procedures. 

N/A – at least with 
respect to the advice 
and support they 
provide to SDMs.  See 
comments above re. 
policies and 
procedures developed 
for SDMs.  

N/A – unless cited in 
legislation or a 
contract.  Otherwise, 
government policies 
and procedures are 
internal government 
communications, which 
can be ignored by 
tenure holders.  If the 
intent is to provide 
guidance, then a 
different medium is 
preferable. 

Same as for tenure 
holders. 
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Form of 

communication 
Audience Response: 

SDMs (including 
DDMs) 

Audience Response: 
Government 

professionals who 
support SDMs 

Audience Response: 
Tenure holders 

Audience Response: 
Professionals who 

advise or assist 
tenure holders 

Internal 
government 
guidance * 

Advice, support 
and training 
offered to SDMs 
and the 
professionals 
who advise and 
support them 

Can be useful to 
SDMs.  Since 
guidance is not 
binding, whether or not 
it really is useful will 
depend on its intrinsic 
merit.  Guidance can 
and probably should 
be ignored if it is not 
compelling and 
persuasive. 

The response from 
professionals who 
advise and support 
SDMs will depend on 
the response from the 
SDMs themselves.  
See comments for 
SDMs. 

N/A – Tenure holders 
are not the audience 
for internal government 
guidance. * 

N/A – Professionals 
who advise or assist 
tenure holders are not 
the audience for 
internal government 
guidance. * 

External 
extension 
Services * 

Advice, training, 
assistance and 
other forms of 
guidance offered 
to tenure 
holders by the 
government re. 
issues falling 
inside statutory 
regimes 

N/A – SDMs are not 
the audience for 
extension services. * 

N/A – Professionals 
who advise and 
support SDMs are not 
the audience for 
extension service. * 

True extension 
services are: (1) a 
genuine offer of 
assistance rather than 
a covert attempt at 
control; (2) tailored to 
the needs of tenure 
holders; and (3) useful, 
compelling and 
persuasive.  Since 
these services are only 
guidance, they are not 
binding.  Their efficacy 
is dependent on their 
intrinsic merit. 

Same as for tenure 
holders. 

Standards of 
conduct and 
competence 
established by 
self-regulating 
professions 

Set by 
professional 
associations 
through rules, 
bylaws or 
resolutions that 
are binding on 
their members 

N/A – unless SDMs are 
also professionals.  If 
they are, these 
standards qualify as 
directions and may 
require additional 
rigour with respect to 
the analysis they bring 
to bear on their 
statutory decisions.  
However, the 
legislation that governs 
their decisions will 
remain their primary 
consideration. 

These standards 
qualify as directions 
and may require 
additional rigour with 
respect to the advice 
and support 
professionals provide 
to an SDM.  However, 
the legislation 
governing the SDM’s 
decision will remain 
their primary 
consideration. 

N/A – unless tenure 
holders are also 
professionals.  If they 
are, see comments for 
professionals who 
advise or assist tenure 
holders. 

These standards 
qualify as directions 
and may require 
additional rigour with 
respect to the advice or 
assistance 
professionals provide 
to tenure holders.  
Unlike SDMs, these 
professionals do have 
to look beyond 
statutory regimes 
administered by 
government officials. 

Guidance from 
professional 
associations 

Advisory 
bulletins, 
guidelines, 
guidebooks, 
handbooks, and 
other forms of 
non-binding 
advice, training 
and support 
offered to 
members re. 
matters touching 
on their 
profession 

Can be useful if it is 
relevant to a statutory 
decision that an SDM 
is charged with 
making.  Issues falling 
outside statutory 
regimes administered 
by government officials 
will not normally be 
relevant.  Since 
guidance is not 
binding, whether or not 
it really is useful will 
depend on its intrinsic 
merit.  Guidance can 
and probably should 
be ignored if it is not 
compelling and 
persuasive. 

Same as for SDMs. See comments for 
professionals who 
advise or assist tenure 
holders. 

Professionals who 
advise or assist tenure 
holders are likely to 
benefit as much or 
more from guidance 
respecting issues 
falling outside statutory 
regimes administered 
by government officials 
as inside.  Since 
guidance is not 
binding, whether or not 
it really is useful will 
depend on its intrinsic 
merit.  Guidance can 
and probably should be 
ignored if it is not 
compelling and 
persuasive. 

* Internal government guidance and external extension services can sometimes be combined, as in joint training initiatives. 
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Form of 

communication 
Audience Response: 

SDMs (including 
DDMs) 

Audience Response: 
Government 

professionals who 
support SDMs 

Audience Response: 
Tenure holders 

Audience Response: 
Professionals who 

advise or assist 
tenure holders 

Scientific / 
technical 
guidance, 
including 
journals, texts, 
and other 
publications 

May touch on 
issues falling 
inside or 
outside 
statutory 
regimes 
administered by 
government 
officials 

Can be useful if it is 
relevant to a statutory 
decision that an SDM 
is charged with 
making.  Since 
guidance is not 
binding, whether or not 
it really is useful will 
depend on its intrinsic 
merit.  Guidance can 
and probably should 
be ignored if it is not 
compelling and 
persuasive.  This holds 
true for government 
publications and 
private sector 
publications alike. 

Same as for SDMs. All such information 
can be relevant and 
useful to tenure 
holders.  Since 
guidance is not 
binding, whether or not 
it really is useful will 
depend on its intrinsic 
merit.  Guidance can 
and probably should be 
ignored if it is not 
compelling and 
persuasive.  This holds 
true for government 
publications and 
private sector 
publications alike. 

Same as for tenure 
holders. 

 

Guidance documents dealing with issues falling inside statutory regimes 
administered by government officials 
 
Government communications that provide guidance respecting issues falling inside 
statutory regimes administered by government officials come in four basic forms: 

1. Interpretation bulletins; 

2. SDM policies; 

3. External “extension services” for clients outside of government; and 

4. Internal guidance for SDMs and other government staff. 
 
Interpretation bulletins 
 
The function of an interpretation bulletin is to help its intended audience to resolve a 
statutory interpretation problem by using applicable interpretation principles to predict 
as accurately as possible how the Courts will interpret the legislation.  In this regard, it is 
important to remember that the Courts are the final arbiters of the legislation’s meaning. 
 
Of course, if the meaning of a particular provision can be easily determined simply by 
reading it, then there is no need for a bulletin.  There is little to be gained from restating 
what the legislation already says clearly enough.  By the same token, an interpretation 
bulletin cannot be used to put a particular “spin” on the words used in legislation in order to 
give them a more “convenient” meaning.  An interpretation bulletin that fails to properly 
apply statutory interpretation principles is unlikely to withstand the scrutiny of the Courts.  
However, if there is some doubt as to the legislation’s meaning, and statutory interpretation 
principles are properly applied, then an interpretation bulletin can be very useful guidance. 
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SDM policies 
 
An SDM policy is a set of guiding principles, which inform and influence an SDM’s 
analysis of the kinds of issues that normally arise in the context of a particular type of 
statutory decision.  This is assuming the statutory decision entails the exercise of 
judgment or discretion.  If it does, then guiding principles can assist the SDM in deciding 
what to do in a reasoned and consistent manner.  If it doesn’t, then it isn’t really a 
decision and guiding principles are unnecessary. 
 
An SDM policy may be developed by the SDM, or it may be developed on the SDM’s 
behalf by someone else in government.  If the latter is the case, then the policy will need 
to be accepted or “endorsed” by the SDM (unless it qualifies as a binding direction, as 
discussed below).  Either way, the primary purpose of an SDM policy is not to tell those 
who are likely to be affected by an SDM’s decision what the SDM expects of them; it is 
to tell them what they can expect of the SDM with respect to the SDM’s analysis of the 
issues.  For this reason, SDMs cannot rely on a policy unless they first make it public. 
 
In addition, unless the legislation governing a statutory decision expressly provides 
otherwise, an SDM policy must be non-binding.5  This includes policies that apply to 
DDMs under the FRPA, unless the Minister or Deputy Minister exercises the authority 
conferred on them under section 2 (2) of the FRPA to transform an SDM policy into 
binding direction. 
 
In the absence of binding direction from the Minister or Deputy Minister, DDMs, like 
other SDMs, must keep an open mind.  Specifically, they must be ready and willing to 
consider arguments in favour of not following an SDM policy, if such arguments are 
presented for their consideration by a person who is likely to be affected by their 
decisions.  Of course, this does not mean that SDMs will necessarily be persuaded by 
such arguments.  However, they must at least remain open to persuasion if the arguments 
appear to have merit. 
 
The foregoing discussion reflects one of the most basic principles of administrative law, 
which is expressly designed to ensure that the expectation of a fair and open process 
leading up to a statutory decision is met.  In this context, the distinction between 
“policies” and “procedures” is an important one. 
 
A procedure is a process or a method.  For SDMs, a procedure sets out the steps that they 
should follow before (and in some cases after) making a statutory decision, but does not 
actually address the substance of the decision itself.  Unlike a policy, a procedure can be 
binding on an SDM, if it has been relied upon by a tenure holder or another person who 
is likely to be affected by a statutory decision.  Indeed, the legislation governing a 

                                                 
5 An example of a binding SDM policy can be found in section 105 of the Forest Act, which applies to 
stumpage rate determinations.  A binding policy is essentially a form of direction.  Of course, any policy, 
whether it is binding or non-binding, as well as any form of direction, has to be consistent with the 
applicable legislation.  No policy or direction can ever wrest control from the Legislature by altering the 
meaning of legislation or overriding its purpose. 
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statutory decision will often provide for binding procedures, such as timelines, hearings 
or “opportunities to be heard.”  However, procedures developed by government officials, 
outside of the legislation, can be just as binding on SDMs.  As noted above, the same 
does not hold true for policies. 
 
Extension services for clients outside of government 
 
Extension services are advice, training or technical assistance offered by the government 
to a particular client base outside of government, i.e. to those in the private sector, such as 
tenure holders, who turn to the government for such services. 
 
Extension services are usually restricted to matters falling inside statutory regimes 
administered by government officials.  To qualify as true extension services, a guidance 
document must be a genuine offer of assistance, rather than a covert attempt at control.  
The goal is to help those who are subject to or affected by a statutory regime to 
successfully navigate their way through this regime.  To that end, government staff who 
provide extension services need to pay as much attention to the rights of a person who 
relies on their guidance as they do to that person’s obligations. 
 
Internal government guidance for SDMs and other government staff 
 
Like extension services, advice and support offered to government staff, including in 
particular SDMs, must be a genuine offer of assistance, rather than a covert attempt at 
control.  In this case, the goal is to help SDMs – and government staff charged with 
advising and supporting SDMs – to successfully navigate their way through complex 
statutory decisions. 
 
The challenge for government staff who provide advice or support to SDMs is two-fold.  
First, it is essential that the role of advisor or “information-provider” is clearly separated 
from the role of decision-maker.  Second, there is little point in providing advice or any 
other information to an SDM if it is not in a form that the SDM can use.  To meet this 
two-fold challenge, government staff who develop guidance documents for SDMs, as 
well as government staff who provide day-to-day advice and support to SDMs, need to be 
thoroughly conversant with: 

• The statutory provisions that govern the statutory decisions that an SDM is charged 
with making, as well as the statutory interpretation principles that are likely to 
determine the meaning of these provisions; 

• The administrative law principles that govern the decision-making process; and 

• The scientific/technical information and principles that are relevant to the issues that 
are likely to confront an SDM. 

 
What do these different forms of guidance have in common? 
 
Regardless of whether guidance documents prepared by or on behalf of the government 
take the form of interpretation bulletins, SDM policies, extension services, or internal 
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advice and support for SDMs, the development of these documents should follow the 
four basic steps set out earlier.  While these steps are equally applicable to guidance 
documents developed outside of government, their importance for those developed by or 
on behalf of government cannot be overstated. 
 
In addition, government staff may find it helpful to keep the following “don’ts” in mind: 

• Don’t confuse public policy discussions or decisions with the requirements of the 
law, and don’t confuse either of these with objective scientific/technical information 
or analysis.  For example, the government may choose, as a matter of public policy, 
to place a “cap” on the timber supply impact of a proposed government initiative, 
such as the establishment of wildlife habitat areas under the FRPA.  If so, government 
staff charged with acting as scientific/technical advisors to a Minister cannot use 
science to override this public policy decision.  However, this does not mean that they 
are obliged to come up with a scientific rationale or justification for what is purely a 
public policy matter.  If you represent something as being science, it should not carry 
a public policy slant.  In other words, if and when public policy and science are 
brought together in the same document, the science portion of the document should 
remain “pure.”  The same holds true when legal requirements and public policy, or 
legal requirements and science, are discussed in the same document. 

• Don’t assume that your interpretation of legislation is necessarily the only or the 
correct interpretation.  Even if you were part of the public policy discussions leading 
up to its enactment, this doesn’t mean your interpretation of the legislation 
necessarily reflects its “true meaning.”  Remember that the Courts are the final 
arbiters of the meaning of legislation, and they don’t care about the public policy 
discussions leading up to its enactment.  What they do care about is the proper 
application of statutory interpretation principles. 

• Don’t refer in passing to a legislative provision, without analyzing its meaning in 
accordance with statutory interpretation principles, simply to give the appearance of 
weight to your discussion of a particular issue.  If you refer to a legislative provision, 
be thorough in your analysis of both its meaning and its implications. 

• Don’t assume that the information or advice you provide is automatically relevant to 
an action or decision governed by a statutory regime, simply because it comes from 
someone in government.  If it is relevant, take the time to explain its relevance. 

 
In short, make sure you know what you are talking about, whether it is public policy, 
the law or science, and then bring the right principles to bear on your discussion of these 
issues.  Above all, always strive to remain impartial, in keeping with the principle of 
neutrality that underpins the constitutional role of the public service. 
 
Finally, it is important not to overlook the fact that private sector guidance may also deal 
with issues that arise inside statutory regimes administered by government officials.  The 
government does not have a monopoly on providing such guidance.  While private sector 
guidance is likely to be in a form that is different from the forms commonly used to 
convey government guidance, this will not impair its usefulness – assuming it is 
compelling and persuasive. 
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Guidance documents dealing with issues falling outside statutory regimes 
administered by government officials 
 
Once we move outside statutory regimes administered by government officials, guidance 
documents can take many different forms, including both government and private sector 
publications.  The potential topics are essentially unlimited.  A guidance document might 
focus on the common law world of civil liability, or on the statutory regimes 
administered by the self-regulating professions.  Or it might focus on the non-legal realm 
of societal expectations.  Guidance documents dealing with the latter topic, in particular, 
could potentially have a significant impact on the management of public forest and range 
lands in B.C. 
 
Indeed, when it comes to achieving high standards of environmental stewardship, 
expectations in the non-legal realm may accomplish far more than any statutory regime 
could hope to accomplish.  Which raises an important question: Is it appropriate for 
the government or government staff to try to resolve or influence issues that arise solely 
within the non-legal realm? 
 
The short answer is “Perhaps.” 
 
If the government or government staff choose to address issues in the non-legal realm, 
then they should be prepared to do so on the same footing as everyone else.  They cannot 
use their government status as a form of “leverage.” 
 
Government staff at all levels, from the most senior to the most junior, need to be 
particularly careful in this regard.  They can never presume to speak for the politicians 
who sit in the Legislature, nor can they use their proximity to these politicians, or their 
role as public policy or scientific/technical advisors to the government, to improperly 
influence a discussion or debate in the non-legal realm. 
 
Currently, one of the most interesting of these debates concerns the question of what 
constitutes “best practices” or the use of “best available information” with respect to the 
management of public forest and range lands.6  In some cases, this question can be 
related to the common law world of civil liability.  For example, the standard of care that 
applies in either an “ordinary” negligence action or a professional negligence action may 
well turn on what constitutes best practices or the use of best available information. 
 
This question may also be relevant to standards of conduct and competence set by self-
regulating professions.  It may even be relevant to a DDM’s consideration of a result or 
strategy proposed in a forest stewardship plan, assuming the question has a direct bearing 
on the approval test set out in that section 16 of the FRPA.  The question may also be 
relevant to the due diligence defence provided for under section 72 of the FRPA. 
                                                 
6 “Best available information,” sometimes referred to as “best available science,” essentially means 
scientific/technical information that meets appropriate evaluation or validation “tests,” such as those set 
out in the table found in the Attachment on p. 18. 
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In sum, best practices and the use of best available information may have a role to play 
within the legal realm outside of – and possibly even inside of – statutory regimes 
administered by government officials.  Which means that the evidentiary value of 
guidance documents touching on these matters is not something to be lightly discounted. 
 
However, in many cases, the relevance of best practices and best available information 
will be confined to the non-legal realm.  If so, whether or not a guidance document 
touching on these matters is considered useful – or is used – by someone like a tenure 
holder is likely to depend on whether it reflects societal (as opposed to simply 
“government”) expectations.  Hence the importance of the debate in the non-legal realm. 
 
Government staff with the requisite expertise may choose, or may be asked, to contribute 
to this debate.  If they do contribute, and they strictly adhere to the principle of neutrality 
that is the touchstone for every public servant, then they can potentially affect the non-
legal realm by heightening our appreciation of key issues.  In turn, this heightened 
appreciation may help to shape societal expectations. 
 
Another debate that is likely to be of considerable interest to resource management 
professionals, regardless of whether they work inside or outside of government, relates to 
the following question: What is stewardship?  To put it another way, what “values” does 
our society expect a steward of public forest and range lands to protect? 
 
And yet another debate that is likely to absorb the attention of resource management 
professionals relates to the following question: What does it mean to be a professional? 
 
In this context, the challenge for all resource management professionals, whether they 
work for the government or for a forest or range tenure holder, is distinguishing their own 
personal values and principles from the values and principles of their profession – and, in 
turn, distinguishing these values and principles from the values and principles of their 
client or employer.  For a true professional, it is the values and principles of their 
profession that define who they are as a professional.7 
 
However, understanding what the values and principles of a particular profession actually 
mean – and the nature and extent of the societal and professional expectations they create 
– is not as simple at it might seem.  Guidance documents – whether written by 
government professionals or private sector professionals or by the professional 
associations to which they belong – could play an important role in exploring exactly 
what it means to be a resource management professional. 
 
                                                 
7 Matters can become more complicated if a professional is a member of two or more professions.  For 
example, a professional forester may also be a professional biologist – and vice versa.  When this happens, 
professionals may be presented with circumstances that require them to find a way to balance competing 
values and principles of different professions.  This possibility exists for all government professionals, 
since they will automatically be members of at least two professions.  This is because the public service is 
itself a profession, and its most important values and principles form part of our constitution.  Matters can 
also become even more complicated for government professionals if they happen to be statutory decision-
makers, since their duty to the Legislature generally takes precedence over other considerations. 
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Again, it is important to remember that whether or not a guidance document is able to 
influence societal or professional expectations depends on its intrinsic merit, rather than 
its source.  The extent to which the views of government staff, including professionals, 
succeed in shaping societal or professional expectations will depend solely on the merits 
of their opinions, the cogency of their arguments and the strength of the research or 
analysis that underpins their opinions.  In other words, the contributions that the 
government or government staff make to debates in the non-legal realm will be useful 
only if these contributions are as compelling and persuasive as – or more compelling and 
persuasive than – other contributions to these debates. 
 
Of course, this comment is equally applicable to the contributions made by those in the 
private sector, including in particular the resource management professionals who work 
for tenure holders. 
 
In closing, let’s consider six mistakes that are commonly made during the development of 
guidance documents. 

Six common mistakes to avoid 
 
1. Providing guidance without having the mandate to do so, i.e. not being the right 

person with the right qualifications and the necessary credibility. 

Avoid this mistake by establishing your “pedigree” before providing any form of 
guidance.  Why are you the right person to speak to this issue?  Why should your 
audience listen to you?  What are your qualifications or credentials?  Have you been 
asked to provide this guidance? 
 

2. Confusing office, position or title with credibility or authority (i.e. assuming the 
former automatically confer the latter). 

Avoid this mistake by never assuming that your office, position or title automatically 
confers credibility or authority.  If you have credibility, it will come from your 
expertise (or the expertise demonstrated in the source materials you have cited or 
referenced), rather than your office, position or title.  If you have authority, you can 
identify its source.  For government staff, avoiding this mistake also means avoiding 
the trap of assuming all government communications should be accepted as “gospel.” 
 

3. Failing to think about what your audience needs, resulting in a message that is not 
persuasive. 

Avoid this mistake by keeping your audience clearly in mind.  Who are you speaking 
to and what issues or concerns are important to them?  How will your message help 
them to address these issues or concerns? 

 
4. Failing to distinguish between: (a) political decisions (public policy); (b) the 

requirements of the law; and (c) scientific/ technical information or analysis. 

Avoid this mistake by clearly identifying when you are talking about a public policy 
decision, when you are talking about a legal requirement, and when you are providing 
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scientific/technical information or analysis.  Remember that a public policy decision 
cannot override the law, anymore than science or technology can override a public 
policy decision or the law.  However, it is equally important to remember that science 
has its own values, the most important of which is objectivity.  Which means that valid 
scientific/technical advice or information should never be “slanted” by political 
considerations.  When bringing scientific/technical information or analysis to bear on a 
public policy issue or a legal requirement, clearly identify the manner in which public 
policy or the law has influenced the context within which the scientific/technical 
information or analysis is presented.  Do not create any confusion as to where public 
policy or the law ends and science begins. 

 
5. Using the wrong tone or the wrong medium (form of communication) for the 

message. 

Avoid this mistake by ensuring that the style, tone and form of communication you 
use, as well as the proposed method of distribution, sign-off protocols, etc. do not 
create the impression that your guidance is something more than it really is.  In 
particular, avoid anything that suggests that your guidance is akin to direction or has 
some kind of quasi-legal status.  Make it clear that you respect your audience’s right 
not to accept your guidance.  And mean it. 

 
6. Providing an incomplete or garbled message (e.g. no articulation of principles, partial 

information, an incomplete or one-sided analysis, logical inconsistencies, etc.), 
resulting in a message that is not persuasive. 

Avoid this mistake by being meticulous in the presentation of information or advice.  
Ensure your guidance is logically presented and complete.  Finally, ensure it has been 
properly validated. 

 
By avoiding these six mistakes – and remembering that your audience can and probably 
should ignore your guidance if it is not compelling and persuasive – you can develop 
guidance documents that are not only useful, but are actually used and used effectively.  
In particular, when it comes to the management of public forest and range lands in B.C., 
well-crafted guidance documents could be an invaluable tool, whether they are developed 
by or on behalf of the government or outside of government. 
 
 

*  *  *  * 
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Attachment: Validating Scientific/Technical Guidance 
 
The table below provides a useful framework for evaluating or validating almost any type 
of scientific/technical information or advice.8 
 
Table: Evaluating Scientific Information CHARACTERISTICS * 
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A. Research.  Research data collected and analyzed as part 
of a controlled experiment (or other appropriate methodology) 
to test a specific hypothesis. 

 
x 

 
x 

 
x 

 
x 

 
x 

 
x 

B. Monitoring.  Monitoring data collected periodically over 
time to determine a resource trend or evaluate a management 
program. 

 x x y x x 

C. Inventory.  Inventory data collected from an entire 
population or population segment (e.g. individuals in a plant or 
animal species) or an entire ecosystem or ecosystem segment 
(e.g. the species in a particular wetland). 

  
x 

 
x 

 
y 

 
x 

 
x 

D. Survey.  Survey data collected from a statistical sample 
from a population or ecosystem. 

 x x y x x 

E. Modeling.  Mathematical or symbolic simulation or 
representation of a natural system.  Models generally are used 
to understand and explain occurrences that cannot be directly 
observed. 

 
x 

 
x 

 
x 

 
x 

 
x 

 
x 

F. Assessment.  Inspection and evaluation of site-specific 
information by a qualified scientific expert.  An assessment 
may or may not involve collection of new data. 

  
x 

 
x 

  
x 

 
x 

G. Synthesis.  A comprehensive review and explanation of 
pertinent literature and other relevant existing knowledge by a 
qualified scientific expert. 

 
x 

 
x 

 
x 

  
x 

 
x 

H. Expert Opinion.  Statement of a qualified scientific expert 
based on his or her best professional judgment and 
experience in the pertinent scientific discipline.  The opinion 
may or may not be based on site-specific information. 

   
x 

  
x 

 
x 

 x = Characteristic must be present for information derived to be considered 
scientifically valid and reliable 

y = Presence of characteristic strengthens scientific validity and reliability of 
information derived, but is not essential to ensure scientific validity and reliability

* A description for each characteristic can be found on the next page. 

                                                 
8 This table is taken from Part 9 of Washington State’s Growth Management Act – Procedural Criteria for 
Adopting Comprehensive Plans and Development Regulations.  It provides a useful summary of the factors 
most commonly used to evaluate – or validate – scientific information.  The table can be found at the 
following Internet link: http://www.leg.wa.gov/WAC/index.cfm?section=365-195-905&fuseaction=section. 
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Description of Characteristics of Scientific Information 
Peer review  The information has been critically reviewed by other persons who are qualified 

scientific experts in that scientific discipline.  The criticism of the peer reviewers has 
been addressed by the proponents of the information.  Publication in a refereed 
scientific journal usually indicates that the information has been appropriately peer-
reviewed. 

Methods The methods that were used to obtain the information are clearly stated and able to 
be replicated.  The methods are standardized in the pertinent scientific discipline or, if 
not, the methods have been appropriately peer-reviewed to assure their reliability and 
validity. 

Logical 
conclusions  
& reasonable 
inferences  

The conclusions presented are based on reasonable assumptions supported by 
other studies and consistent with the general theory underlying the assumptions.  
The conclusions are logically and reasonably derived from the assumptions and 
supported by the data presented.  Any gaps in information and inconsistencies with 
other pertinent scientific information are adequately explained. 

Quantitative 
analysis 

The data have been analyzed using appropriate statistical or quantitative methods. 

Context The information is placed in proper context.  The assumptions, analytical techniques, 
data, and conclusions are appropriately framed with respect to the prevailing body of 
pertinent scientific knowledge. 

References The assumptions, analytical techniques, and conclusions are well referenced with 
citations to relevant, credible literature and other pertinent existing information. 

 
 
 

*  *  *  * 


